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CITY OF HOUSTON CONTROL FORM FOR
STANDARD DOCUMENT CONTRACT DOCUMENTS

Document 00496

CONTROL FORM FOR CONTRACT DOCUMENTS

NOTE: This form is to remain with the Contract documents and SHOULD NOT BE

REMOVED. |
PROJECT NANE: DR15 5A Spellman Detention Basin ;
PROJECT No.: WBS No. M-420HUD-005A-4 £
CONTRACTOR: Sprint Sand & Clay, LLG

DEPARTMENT/DIVISION: Houston Public Works/Infrastructure Delivery Line

CONTACT PERSON(S):  Loi Ma, EIT, ENV SP PHONE NUMBER(S): 832 395-3086

These documents are assembled according to the attached checklist. For verification of items
within the Contract documents, refer to the checklist.

This Ordinance and/or Contract have been reviewed as to form by the undersigned legal
tand have been found to meet established Legal Depgrtment criteria. The Legal

Department has not reviewed the conte these documents
H 4 C‘:ﬁ—\\
By: : Date:

| have sent the Ordinance to the Controller's Office.

By: Date:

Award Coordinator

TO THE CITY SECRETARY: | have examined and approved the Contract documents. Two
copies of the Contract documents are sent to you herewith for signatures.

Corlilttoch b <R

3C41087.
Direclor, Houston Public Works

TO THE CITY CONTROLLER: Two copies of the Contract documents are sent to you herewith
for countersignature. ]‘he)‘/ were authorized by Ordinance Number _2-6%4-§2  passed by

City Council on e 2 . The Contract documents were executed by the Mayor
or Mayor Pro Tem on 2
j Date: 312 [2024
Cily Secretary

TO THE DIRECTOR: One copy of the Contract documents is sent to you for final distribution.

By: C/u"“’c’w C&ﬂ/ Date: 5 (2 29

Cily Controller

END OF DOCUMENT

00496-1
02-01-2004
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DocuSign Envelope ID: 26E79976-83DA-4093-857E-F2B8A0444879

Spellman Detention Basin

WBS No. M-420HUD-005A-4 AGREEMENT
Document 00520
AGREEMENT
Project: DR15 5A Spellman Detention Basin
Project Location: The project area is generally bound by Willowbend Boulevard on the north, West Bellfort

Avenue on the south, Sandpiper Drive on the east and HCFCD Unit No. D140-00-00 (Fondren Diversion Channel)
on the west.(Key Map No. 570D, 5302)

Project No: WBS No. M-420HUD-005A-4

The City:

THE CITY OF HOUSTON, 900 Bagby Street, Houston, Texas 77002 (the "City”)
and

Contractor: Sprint Sand & Clay, LLC

(Address for Written Notice) 2141 Preston St

Richmond, TX, 77469

Fax Number: 832-565-1965

City Engineer, with respect to Sections 4.1.9 and 4.3 thru 4.5 of the General Conditions, is:
Suhail Kanwar, P.E. (or his successor)
P. O. Box 1562, Houston, Texas 77251-1562 (Address for Written Notice)
City Engineer, with respect to all other terms of the General Conditions, is:
Tanu Hiremath, P.E.

Fax Number:

THE CITY AND CONTRACTOR AGREE AS FOLLOWS:

ARTICLE 1
THE WORK OF THE CONTRACT

11 Contractor shall perform the Work in accordance with the Contract.

ARTICLE 2
CONTRACT TIME

2.1 Contractor shall achieve Date of Substantial Completion within 357 days after Date of Commencement of the
Work, subject to adjustments of Contract Time as provided in the Contract.

00520-1
1-07-2022



DocuSign Envelope |D: 26E79976-83DA-4093-857E-F2B8A0444879

Spellman Detention Basin
WBS No. M-420HUD-005A-4 AGREEMENT

2.2 The Parties recognize that time is of the essence for this Agreement and that the City will suffer financial loss if
the Work is not completed within the Contract Time. Parties also recognize delays, expense, and difficulties involved in
proving in a legal or arbitration proceeding actual loss suffered by the City if the Work is not completed on time.
Accordingly, and if applicable, instead of requiring any such proof, the Parties agree that as liquidated damages for
delay (but not as a penalty), Contractor shall pay the City the amount stipulated in Document 00800H, Supplementary
Conditions, for each day beyond Contract Time.

ARTICLE 3
CONTRACT PRICE

3.1 Subject to terms of the Contract, the City will pay Contractor in current funds for Contractor's performance of
the Contract, the Contract Price of $14,783,697.54, which includes Alternates, if any, accepted below.

3.2 The City accepts Alternates as follows:

Alternate No. 1 [Accepted or Not Accepted]
Alternate No. 2 [Accepted or Not Accepted]
Alternate No. 3 [Accepted or Not Accepted)
Alternate No. 4 [Accepted or Not Accepted)
ARTICLE 4
PAYMENTS
4.1 The City will make progress payments to Contractor as provided below and in the General Conditions of the
Contract.

4.2 The Period covered by each progress payment is one calendar month ending on the last day of the month.

43 The City will issue Certificates for Payment and will make progress payments on the basis of such Certificates
as provided in the General Conditions of the Contract.

4.4 Final payment, constituting entire unpaid balance of Contract Price, will be made by the City to Contractor as
provided in the General Conditions of the Contract.

ARTICLE §
CONTRACTOR REPRESENTATIONS

5.1 Contractor represents:

5.1.1  Contractor has examined and carefully studied Contract documents and other related data identified in
Bid Documents.

5.1.2 Contractor has visited the site and become familiar with and is satisfied as to general, local, and site
conditions that may affect cost, progress, and performance of the Work.

5.1.3 Contractor is familiar with and is satisfied as to all federal, state, and local laws and regulations that
may affect cost, progress, and performance of the Work.

5.1.4 Contractor has carefully studied all: (1) reports of explorations and tests of subsurface conditions at or
contiguous to the site and all drawings of physical conditions in or relating to existing surface or subsurface
structures at or contiguous to the site (except Underground Facilities) which have been identified in Contract

00520-2
1-07-2022



DocuSign Envelope ID: 26E79976-83DA-4093-857E-F2B8A0444879

Spellman Detention Basin
WBS No. M-420HUD-005A-4 AGREEMENT

6.1

6.2

7.1

documents and (2) reports and drawings of a hazardous environmental condition, if any, at the site which has
been identified in Contract documents.

5.1.6 Contractor has obtained and carefully studied (or assumes responsibility for having done so) all
additional or supplementary examinations, investigations, explorations, tests, studies, and data concerning
conditions (surface, subsurface, and Underground Facilities) at or contiguous to the site which may affect cost,
progress, or performance of the Work or which relate to any aspect of the means, methods, techniques,
sequences, and procedures of construction to be employed by Contractor, including applying specific means,
methods, techniques, sequences, and procedures of construction, if any, expressly required by the Contract to
be employed by Contractor, and safety precautions and programs incident thereto.

5.1.6  Contractor does not consider that any further examinations, investigations, explorations, tests, studies,
or data are necessary for performance of the Work at Contract Price, within Contract Time, and in accordance
with the Contract.

5.1.7 Contractor is aware of general nature of work to be performed by the City and others at the site that
relates to the Work as indicated in Contract documents.

5.1.8 Contractor has correlated information known to Contractor, information and observations obtained
from visits to the site, reports and drawings identified in the Contract, and all additional examinations,
investigations, explorations, tests, studies, and data with the Contract.

5.1.9  Contractor has given City Engineer written notice of all conflicts, errors, ambiguities, or discrepancies
that Contractor has discovered in the Contract, and written resolution thereof by City Engineer is acceptable to
Contractor.

5.1.10 Contract documents are generally sufficient to indicate and convey understanding of all terms and
conditions for performance and furnishing of the Work.

ARTICLE 6
MISCELLANEOUS PROVISIONS

The Contract may be terminated by either Party as provided in the General Conditions of the Contract.
The Work may be suspended by the City as provided in the General Conditions of the Contract.

ARTICLE 7
ENUMERATION OF CONTRACT DOCUMENTS

The following documents are incorporated into this Agreement:

7.1.1  Document 00700 - General Conditions.

7.1.2 Document 00800 - Supplementary Conditiéns.

7.1.3 Division 01 - General Requirements.

7.1.4 Divisions 02 through 16 of Specifications.

7.1.5 Drawings listed in Document 00015, List of Drawings, and Drawing No. 74162 , bound separately.
7.1.6 Addenda [and Riders] which apply to the Contract, are as follows:

00520-3
1-07-2022
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Spellman Detention Basin
WBS No. M-420HUD-005A-4 AGREEMENT

Addendum No. 1, dated Auqust 7, 2023

Addendum No. 2, dated

Addendum No. 3, dated

Rider No. [__], dated

7.1.7  Other documents:
Document No. Title

[X] 00410B Proposal Form — Part B

[X] 00470 Standard Pre-Bid Participation Plan Document

[ ] 00471 Pre-Bid Good Faith Efforts Report

[ 1] 00472 Goal Deviation Request

[ 1] 00500 Form of Business

[X] 00501 Resolution of Contractor (if a corporation)

[ ] 00570 Amended S/IMWBE Participation Plan

[ ] 00571 Contractor's Good Faith Efforts Report

[ ] 00572 Plan Deviation Request

[ ] 00608 Contractor's Certification Regarding Non-Segregated Facilities for Project
Funded by AIP Grant

[X] 00610 Performance Bond

[X] 00611 Statutory Payment Bond

[ X} 00612 One-year Maintenance Bond

[ ] 00613 One-year Surface Correction Bond

[X] 00620 Affidavit of Insurance (with the Certificate of Insurance attached)

[ ] 00623 Contractor's Act of Assurance (SRF Form ED-103)

[X] 00624 Affidavit of Compliance with Affirmative Action Program

[ ] 00628 Affidavit of Compliance with Disadvantaged Business Enterprise (DBE)
Program for Project Funded By AIP Grant

[X] 00630 (POP-2) Certification of Compliance with Pay or Play Program

[X] 00631 (POP-3) City of Houston Pay or Play Program — List of Subcontractors

[X]  00800H Supplementary Conditions for Project H.U.D Funded

[ ] 00801 Supplementary Conditions for Project AIP Funded

[ ] 00802 SRF Supplementary Conditions

[X] 00805 Equal Employment Opportunity Requirements (DELETE If AIP Funded)

[ 1] 00806 EPA DBE and Wage Rate Requirements (SRF only)

[ 1] 00807 Bidder/Contractor Requirements for DBE Program

[X] 00808 Minority and Women-owned Business Enterprise (MWBE) & Persons with
Disabilities Business Enterprise (PDBE) Program

[ ] 00810 Federal Wage Rate - Highway

[ 1] 00811 Federal Wage Rate - Building

[X] 00812 Federal Wage Rate - Heavy

[ ] 00820 Wage Rate for Engineering Construction

[ ] 00821 Wage Rate for Building Construction

[ 1] 00830 Trench Safety Geotechnical Information

[X] 00840 Pay or Play Program

[ ] 00912 Rider

00520-4
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Spellman Detention Basin
WBS No. M-420HUD-005A-4 AGREEMENT _

ARTICLE 8
SIGNATURES

8.1 The Parties have executed this Agreement in multiple copies, each of which is an original. Each person
signing this Agreement represents and warrants that he or she is duly authorized and has legal capacity to execute and
deliver this Agreement, Each Parly represents and warrants to the other that the execution and delivery of this
Agreement and the performance of such Party’s obligations hereunder have been duly authorized and that the
Agreement is a valid and legal agreement binding on such Party and enforceable in accordance with its terms. The
Parties hereby agree that each Parly may sign and deliver this Agreement electronically or by electronic means and
that an electronic transmittal of a signature, including but not limited to, a scanned signature page, will be as good,
binding, and effective as an original signature.

CONTRACTOR: SpJ‘ nt Sand lay, LLC (If Joint Venture)
W/J”ﬁ" By

Name. Matt St‘rllcklan&; Name:

Title: Vice President Title:

Title: Title:

Tax Identification Number; /6-0555041 Tax Identification Number:

CITY OF HOUSTON, TEXAS

\VATTEST/SEAL: SIGNED: W
)
By. 79}%”“"?
City Secretary ayor
‘%Z\ Shoram Dewid

DocuSigned by:

By: @wﬁﬁm‘%ﬂb ‘ < 1.14;1[47 [///{l/w

Director, Houston Public Works City Controller

APPROVED:

Date Countersigned:

3-12-24

\ This Contract and Ordinance have been reviewed as to form by the undersigned legal assistant and have been
fou d meet established Legal Department criteria, Legal Department has not reviewed the content of these

“C qtl WAGY (Q(m\/scq \f\ ey U IOLY

Legal Asslstant Date(/

END OF DOCUMENT

00520-5
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CIVCAST HPW - Spellman Detention Basin

Report Created On: 8/10/2023 4:06:55 PM

PROJECT:

HPW - Spellman Detention Basin
M-420HUD-005A-4

BIDDER:
Sprint Sand & Clay, LLC

TOTAL BID:
$14,783,697.54

COMPLETION TIME:
Not Required

BIDDER INFO:
2141 Preston St.
Richmond,TX 77469
P: 832-449-7600

F: 832-449-7530



CIVCAST  HPW - Spellman Detention Basin

Report Created On: 8/10/2023 4.06:55 PM

BID TOTALS

BASE BID Total

GENERAL ITEMS $14,657,697.54

CASH ALLOWANCE $126,000.00

Total $14,783,697.54

GENERAL ITEMS

No. Id Description Unit Qty Unit Price Ext Price

1 1502 Mobilization LS 1 $570,950.00 $570,950.00

2 1555 Traffic Control and Regulation LS 1 ~$50,000.00 $50,000.00

3 1555 Flagmen LS 1 $60,000.00 $60,000.00

4 1562 Tree and Plant Protection LS 1 $20,000.00 $20,000.00

5 1570 Type 1 Filter Fabric Barrier LS 5000 $2.25 $11,250.00

6 1570 Type 2 Reinforced Filter Fabric LF 1500 $3.00 $4,500.00
Barrier

7 1570 Drop Inlet Baskets EA 10 $200.00 $2,000.00

8 1570 Storm Inlet Sediment Trap EA 20 $200.00 $4,000.00

9 1570 SWPPP Structure (Filter Dam) LS 1 $6,500.00 $6,500.00

10 1570 Straw Bale Barrier LF 1000 $4.00 $4,000.00

1 1570 Inlet Protection Barrier LF 1000 $4.00 $4,000.00

12 1575 Stabilized Construction Access SY 650 $25.00 $16,250.00

13 1578 Ground Water Control for Open-Cut | LS 1 $42,000.00 $42,000.00
Construction

14 01582/ 01582S Build Houston Forward Project EA 1 $750.00 $750.00
Identification Signs

15 2082 Precast Manhole, 72-inch (For Outlet | EA 1 $15,000.00 $15,000.00
Structure)

16 2105 Chemical Sampling and Analysis LS 1 $50,000.00 $50,000.00
(Preparatory Work)

17 2105 Chemical Sampling and Analysis cYy 57879 $4.46 $258,140.34
(Construction in PPCA Limits)

18 2120 Off-Site Transportation and Disposal | CY 57879 $40.00 $2,315,160.00
(Category 1,Class 1)




CIVCAST

HPW - Spellman Detention Basin

Report Created On

: 8/10/2023 4:06:55 PM

19 2220 Demoalition of Existing Slabs, LS 1 $275,000.00 $275,000.00
Pavements, Base, Utilities, Fences,
Equipment, and Materials
20 2220 Demolition of Existing Structures, LS 1 $50,000.00 $50,000.00
Equipment, and Materials (Cell
Tower Site)
21 2233 Clearing and Grubbing (Including AC 16 $15,000.00 $240,000.00
Trees)
22 HCFCD 2315 Excavation (with Off-Site Disposal) cY 280746 $28.20 $7,917,037.20
23 2319 Borrow/Embankment (Select Fill) cY 38500 $19.00 $731,500.00
24 2321 Cement Stabilized Sand, 8-inches, for | SY 9132 $15.00 $136,980.00
Perimeter Road Base
25 HCFCD 2376 Concrete Channel Lining, Inlet Sy 2865 $197.00 $564,405.00
26 HCFCD 2376 Backslope Interceptor Drain, Urban EA 2 $5,500.00 $11,000.00
Inlet
27 HCFCD 2378 Riprap, Gradation 2 cY 18 $120.00 $2,160.00
28 2611 36-inch Diameter Reinforced LF 193 $200.00 $38,600.00
Concrete Pipe Storm Sewer Outfall
(Outlet Structure)
29 HCFCD 2632 Headwall, 36" (Outlet Structure) EA 1 $15,000.00 $15,000.00
30 HCFCD 2632 Concrete Inlet Weir EA 1 $535,000.00 $535,000.00
31 HCFCD 2632 Pilot Channel LF 3236 $130.00 $420,680.00
32 HCFCD 2632 Concrete Floatable Outlet Structure LS 1 $15,000.00 $15,000.00
33 2642 24-inch Diameter CMP Storm Sewer LF 162 $100.00 $16,200.00
Outfall (Backslope Interceptor)
34 2713 Recycled Crushed Concrete Base, 6 TON 4541 $35.00 $158,935.00
inches, for Perimeter Road Surfacing
35 TXDOT 4718 36" Cast Iron Flapgate EA 1 $13,000.00 $13,000.00
36 HCED 0360 Concrete Bike Path SY 479 $100.00 $47,900.00
37 2921 Hydro Mulch Seeding AC 11.6 $3,000.00 $34,800.00
Subtotal: $14,657,697.54
CASH ALLOWANCE
No. Id Description Unit Qty Unit Price Ext Price
1 700 COH Permits CA 1 $30,000.00 $30,000.00




CIVCAST

HPW - Spellman Detention Basin

Report Created On: 8/10/2023 4:06:55 PM

700

HCFCD Permits

CA

$5,000.00 $5,000.00

700

HCFCD Mitigation Credit

CA

$91,000.00 $91,000.00

Subtotal: $126,000.00




CIVCAST HPW - Spellman Detention Basin

Report Created On: 8/10/2023 4:06:55 PM

ACKNOWLEDGE ADDENDA

NAME

ACKNOWLEDGEMENT DATE

Addendum 1

08/10/2023 14:46:58 PM




CIVCAST HPW - Spellman Detention Basin

Report Created On: 8/10/2023 4:06:55 PM

REQUIRED DOWNLOADS

TYPE NAME DOWNLOAD DATE

Bid Docs Signature Page 8/2/2023 9:43:42 AM

Bid Docs M-420HUD-005A-4 Project Manual 8/1/2023 10:26:17 AM

Plans M-420HUD-005A-4 Plans 8/2/2023 9:43:45 AM

Other M-420HUD-005A-4 Phase | ESA - 8/2/2023 9:44:.04 AM
09_20_17

Other M-420HUD-005A-4 Phase | ESA Update - | 8/2/2023 9:44:10 AM
10_25_22

Other M-420HUD-005A-4 Phase | ESA Update - | 8/2/2023 9:44:14 AM
12_01_20

Other M-420HUD-005A-4 Phase Il ESA - 8/2/2023 9:44:16 AM
01_04_2023

Other M-420HUD-005A-4 Phase Il ESA 8/2/2023 9:44:18 AM
Supplemental Rpt - 05_30_23

Other M-420HUD-005A-4 Wetland Permit Ltr - | 8/2/2023 9:44:21 AM
07_25_22

Other M-420HUD-005A-4 Geotech Report 8/2/2023 9:44:24 AM

Addenda Addendum 1 8/7/2023 3:06:22 PM




Speliman Detention Basin ' BIDDER’S MWSBE
WBS NO. M-420HUD-005A-4 PARTICIPATION PLAN

Document 00470

BIDDER’S MWSBE PARTICIPATION PLAN

The Bidder or Proposer shall submit this completed form with the bid to demonstrate the Bidder/Proposer's plan to
meet the M/WBE contract goal(s) (“contract goal(s)”). If the Bidder/Proposer cannot meet the contract goal(s), the
Bidder/Proposer has the burden to demonstrate "Good Faith Efforts," which shall include correctly and accurately
preparing and submitting this form, a Record of Good Faith Efforts (Document 00471), a Request for Deviation from
the Goal (Document 00472), and supporting documentation evidencing their “Good Faith Efforts,” as required by the
City of Houston's Good Faith Efforts Policy (Document 00808). The City will review the Participation Plan and Good
Faith Efforts at the time of bid opening. Visit http://www.houstontx.qov/obo for more information.

o MBE and WBE Goals are two separate Contract Goals, to be met individually.
e Any excess of one Goal cannot be applied to meet another Goal.
City e An SBE can be applied to the MBE and/or WBE Goal, but not to exceed 4%.
Advertised e Up to 50% of the Bidder's Participation plan may be met using Suppliers.
Contract MBE | WBE | . Up to 50% of the advertised goal may be met at the at the Prime level if the
Goal Prime is a City-certified firm. Bidder must select one (1) certification type for
Prime level credit. Prime level participation percentage must not exceed the
individual MBE or WBE advertised goal. Prime level credit does not apply to
SBE-certified firms.
NAICS Code | Description of Work % of Total Bid Services | Cert. Type Certified Firm Name
(6 digit) (Plan Sheet #, Unit Price or for Goal: Firm Address
Price #, Scope of {2 decimal Supplier MBE, Contact Name
Work #, as applicable) places; for WBE, or Phone No. and E-Mail
example: SBE
5.00%)
USE THIS LINE FOR
| MBE @ PRIME LEVEL CREDIT ONLY.
WBE o | CREDIT MUST NOT EXCEED 50%
OF THE ADVERTISED GOAL
MBE X w ;\ %3.11;1.3:90\9.
233910 | Clearin o? 1.00 Y, |Serwec | WEE D Fasilde. Breayetiy.con
- Tr ‘ SBE O | &ypress TX 77133 |Mve ez
Ehras NAM{ MBE O |TOE Resourecs 7377995317
1,20 o : wBE 5| FoH B NorthecourtRd. [decrump @
Sl C""s““”‘c)—— stin 2, 00% Seruice sBE 0| Hooston Thr 7040 [rygresourses <o
S MBE O| TEZT Truk: Q?o-wugﬁ’l
Truckine ) ecvice | WBE (x| VB\35nlla 4] naklasive 2
494220 | Dormp ™) ki SBE O | Crosby, TX 77532 | Yaheo. copn ,
1

Sece Nekt pk')(_
By submitting this form, your firm agrees to enter into formal subcontracting agreement(s) with the MWBE

subcontractors/subconsultants listed on this participation plan upon award of a contract from the-(ity.
Bidder's MBE WBE SBE -, | Authorized Signature: %fﬁz
Participation a ' . ) N,
Plan Total \3Y, 7% , Printed Name: Maxr Sm\ ML D
Company Name: g'ﬂfi'\)f W§ 4 ‘fg,\},f Leg Date: i{/lola-o;;?
Phone: __ % 31~449- 2400 Email; MSﬁ‘ch’«) 2ad @@ JA&LS,QP‘N F Covedipnit s e

00470 -1
Edition Date: 01-18-2022



Spellman Detention Basin
WBS NO. M-420HUD-005A-4

BIDDER’S MWSBE
PARTICIPATION PLAN

DOCUMENT 00470

BIDDER'S MWSBE PARTICIPATION PLAN
CONTINUATION PAGE

NAICS
Code
(6
digit)

Description of Work (Plan
Sheet #, Unit Price #,
Scope of Work #, as
applicable)

% of Total Bid
Price
(2 decimal
places; for
example:
5.00%)

Services or
Supplier

Cert. Type
for Goal:
MBE,
WBE, or
SBE

Certified Firm Name
Firm Address
Contact Name

Phone No. and E-Mail

34230

DUW\PT(‘\Jc,Uns

1270

gLF\J'c ce

MBE
WBE
SBE

Rosales Trockine | 713-423-44Y3
17808 Saako ST [ roseles r‘i‘ruc}.(/\“\
7fr(>s,'rx 77433 | @ ael. com
| Alfredo dosales

MBE
WBE
SBE

MBE
WBE
SBE

MBE
WBE
SBE

MBE
WBE
SBE

MBE
WBE
SBE

MBE
WBE
SBE

MBE
WBE
SBE

MBE
WBE
SBE

MBE
WBE
SBE

MBE
WBE
SBE

ooolooolCoo|Coo|lDoo|looo|looo|lPoalBoaolfoo DDQ&(

* understand that supplying inaccurate information may violate Texas Penal Code Section 37.10 and lead to City
sanctions.

00470 -2

Edition Date: 01-18-2022
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Spellman Detention Basin
WBS No. M-420HUD-005A-4 RESOLUTION OF CONTRACTOR

Document 00501

RESOLUTION OF CONTRACTOR

Sprint Sand & Clay, LLC _ (“Contractor”),

(Name of Contractor, e.g., “Biz. Inc.”, "Biz LLP")

s a Limited Liability Company

4

(Type of Organization, e.g.: Corporation, Limited Partnership, Limited Liability Partnership, Limited Liability Company, etc.)
which is bound by acts of = Sprint Sand & Clay, LLC Company Agreement y
(Name and Form of Governing Entity, e.g., “Biz Inc. Board of Directors”, “Bill Smith, GP”, etc.)

(“Governing Entity”).

On the 1st day of November, 2023, the Governing Entity resolved, in accordance with

all documents, rules, and laws applicable to the Contractor, that

Matt Strickland , is authorized to act as the

(Contractor's Representative)

Contractor's Representative in all business transactions (initial one)MMS conducted in the

State of Texas OR ____ related to this Contract; and

The Governing Entity warrants that the above resolution (a) was entered into without
dissent or reservation by the Governing Entity, (b) has not been rescinded or amended, and (c)
is now in full force and effect; and

In authentication of the adoption of this resolution, | subscribe my name on this
day of _November 2023 .

] A
{ké, "\.-f" = s Kyle Cain - President

(Authorizé‘d Sig@jture for Governing Entity) Print or Type Name and Title of Authorized Signatory)

SWORN AND SUBSCRIBED before me on LoJewdper 1, 2023

WA bt

Notary Public in and for the State of‘Texas

My Commission Expires: O\-0 2 S0 Y WTCU/U«/H %LQ\Y(‘/\7

Expiration Date Print or Type Namé of Notary Publié

00501
02-01-2010

SRy R, TANYA G. BYRD
fé;%f%”’g Notary Public, State of Texas

’-.,' v”’ﬁ ‘Comm. Expires 01-03-2025
AOES  Notary ID 129250353

g

01
MNee
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Spellman Detention Basin
WBS No. M-420HUD-005A-4 PERFORMANCE BOND

Bond Number: 585216061

Document 00610

PERFORMANCE BOND

THAT WE, Sprint Sand & Clay, LLC , as Principal,
(the “Contractor”), and the other subscriber hereto, Liberty Mutual Insurance Company
as Surety, do hereby acknowledge ourselves to be held and firmly bound to the City of Houston (the
“City”), a municipal corporation, in the penal sum of __$14,783,697.54 for the payment of which sum,
well and truly to be made to the City, its successors and assigns, Contractor and Surety do bind
themselves, their heirs, executors, administrators, successors and assigns, jointly and severally.

THE CONDITIONS OF THIS OBLIGATION ARE SUCH THAT:

WHEREAS, the Contractor has on or about this day executed a Contract in writing with the
City for DR15 5A Spellman Detention Basin WBS No. M-420HUD-005A-4
all of such work to be done as set out in full in said Contract documents therein referred to and

adopted by the City Council, all of which are made a part of this instrument as fully and completely as
if set out in full herein.

NOW THEREFORE, if the said Contractor shall faithfully and strictly perform the Contract in all
its terms, provisions, and stipulations in accordance with its true meaning and effect, and in
accordance with the Contract documents referred to therein and shall comply strictly with each and
every provision of the Contract and with this Bond, then this obligation shall become null and void and
shall have no further force and effect; otherwise the same is to remain in full force and effect. Should
the Contractor fail to faithfully and strictly perform the Contract in all its terms, including but not limited
to the indemnifications thereunder, the Surety shall be liable for all damages, losses, expenses and
liabilities that the City may suffer in consequence thereof, as more fully set forth herein.

It is further understood and agreed that the Surety does hereby relieve the City or its
representatives from the exercise of any diligence whatever in securing compliance on the part of the
Contractor with the terms of the Contract, and the Surety agrees that it shall be bound to take notice
of and shall be held to have knowledge of all acts or omissions of the Contractor in all matters
pertaining to the Contract. The Surety understands and agrees that the provision in the Contract that
the City will retain certain amounts due the Contractor until the expiration of 30 days from the
acceptance of the Work is intended for the City's benefit, and the City will have the right to pay or
withhold such retained amounts or any other amount owing under the Contract without changing or
affecting the liability of the Surety hereon in any degree.

It is further expressly agreed by Surety that the City or its representatives are at Iiberty at any
time, without notice to the Surety, to make any change in the Contract documents and in the Work to

00610-1
05-17-2005



)
DocusSign Envelope ID: 26E79976-83DA-4093-857E-F2B8A0444879

Spellman Detention Basin
WBS No. M-420HUD-005A-4 PERFORMANCE BOND

be done thereunder, as provided in the Contract, and in the terms and conditions thereof, or to make
any change in, addition to, or deduction from the Work to be done thereunder; and that such

changes, if made, shall not in any way vitiate the obligation in this Bond and undertaking or release
the Surety therefrom.

It is further expressly agreed and understood that the Contractor and Surety will fully indemnify
and save harmless the City from any liability, loss, cost, expense, or damage arising out of
Contractor’s performance of the Contract.

If the City gives Surety notice of Contractor’s default, Surety shall, within 45 days, take one of
the following actions:

1. Arrange for Contractor, with consent of the City, to perform and complete the Contract; or

2. Take over and assume completion of the Contract itself, through its agents or through

independent contractors, and become entitled to the payment of the balance of the
Contract Price.

If the Surety fails to take either of the actions set out above, it shall be deemed to have waived
its right to perform and complete the Contract and receive payment of the balance of the Contract
Price and the City shall be entitled to enforce any remedies available at law, including but not limited

to completing the Contract itself and recovering any cost in excess of the Original Contract Price from
the Surety.

This Bond and all obligations created hereunder shall be performable in Harris County, Texas.
This Bond is given in compliance with the provisions of Chapter 2253, Texas Government Code, as
amended, which is incorporated herein by this reference.

Notices required or permitted hereunder shall be in writing and shall be deemed delivered
when actually received or, if earlier, on the third day following deposit in a United States Postal
Service post office or receptacle, with proper postage affixed (certified mail, return receipt requested),
addressed to the respective other Party at the address prescribed in the Contract documents, or at
such other address as the receiving party may hereafter prescribe by written notice to the sending
party.

00610-2
05-17-2005
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IN WITNESS THEREOF, the said Contractor and Surety have signed and sealed this

instrument on the respective dates written below their signatures and have attached current Power of
Attorney.

Sprint Sand & Clay, LLC

Name of Contractor

@lame Sh Wnta FerrowQ Name: Matt &trickland
ant

itle: aAgrinistrative As Ti“e:_Vice President
Date: i\ ’ala 013

ATTEST/SURETY WITNESS: Liberty Mutual Insurance Company
Full Name of Surety
(SEAL) 2200 Renaissance Blvd., Suite 400

Address of Surety for Notice
King of Prussia, PA 19406-2755

(877) 751-2640

Telephone Number of Surety
By: Dmpf— /‘/ / oy: WLl N

Name: David T. Mlclette/ / me: La€ey Hitchcock
Title: Witness le: Attorney-in-Fact
Date: te:

This Ordinance or Contract has been reviewed as to form by the undersigned legal assistant and
have been found to meet established Legal Department criteria. The Legal Department has not

d the content of these docume
J

L NQ/V\MM 4, e~

Legal Assistant D te

END OF DOCUMENT

00610-3
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Bond Number: 585216061

Document 00611

STATUTORY PAYMENT BOND

THAT WE, Sprint Sand & Clay, LLC , as Principal,
hereinafter called Contractor and the other subscriber hereto, _Liberty Mutual Insurance Company _,
as Surety, do hereby acknowledge ourselves to be held and firmly bound unto the City of Houston, a
municipal corporation, in the sum of $14,783,697.54 for the payment of which sum, well
and truly to be made to the City of Houston, and its successors, the said Contractor and Surety do bind
themselves, their heirs, executors, administrators, successors, jointly and severally.

THE CONDITIONS OF THIS OBLIGATION ARE SUCH THAT:

WHEREAS, the Contractor has on or about this day executed a contract in writing with the City of
Houston for DR15 5A Spellman Detention Basin WBS No. M-420HUD-005A-4
all of such work to be done as set out in full in said Contract documents therein referred to and adopted
by the City Council, all of which are made a part of this instrument as fully and completely as if set out in
full herein;

NOW, THEREFORE, if the said Contractor shall pay all claimants supplying labor and materials to
him or a Subcontractor in the prosecution of the Work provided for in the Contract, then, this obligation
shall be void; otherwise the same is to remain in full force and effect;

PROVIDED HOWEVER, that this Bond is executed pursuant to the provisions of Chapter 2253,
Texas Government Code, as amended, and all liabilities on this Bond shall be determined in accordance
with the provisions of said Article to the same extent as if it were copied at length herein.

00611-1
05-17-2005
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IN WITNESS THEREOF, the said Contractor and Surety have signed and sealed this instrument
on the respective dates written below their signatures and have attached current Power of Attorney.

ATTEST, SEAL.: (if a corporation) Sprint Sand & Clay, LLC

Name of Contractor

« : By:
( Name: Shawnta Ferro@ Name: Maff Strickland
\T|tle Adrhinistrative-Assistant Title: Vice President
S Date: \\/9/&0 23
ATTEST/SURETY WITNESS: Liberty Mutual Insurance Company
Full Name of Surety
(SEAL) 2200 Renaissance Blvd., Suite 400

Address of Surety for Notice
King of Prussia, PA 19406-2755

(877) 751-2640
Telephone Number of Surety

By: DW W% By: J//{W/] JXM'W/@(M

Name: David T. Miclefte 7 / me: La gjk Hitchcock
Title: Witness e Att ey-in-Fact
Date:

This Ordinance or Contract has been reviewed as to form by the undersigned legal assistant and
havg\been found to meet established Legal Department criteria. The Legal Department has not
revi d the content of these documents.

s Wotine %ar? Os/ww SRS

Legal Assistant Datel

END OF DOCUMENT
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Document 00612
ONE-YEAR MAINTENANCE BOND

THAT WE, _Sprint Sand & Clay, LLC , as Principal,
hereinafter called Contractor, and the other subscriber hereto, Liberty Mutual Insurance Company |
as Surety, do hereby acknowledge ourselves to be held and firmly bound to the City of Houston, a
municipal corporation, in the sum of $14,783,697.54 , for the payment of which sum well and
truly to be made to the City of Houston and its successors, the said Contractor and Surety do bind
themselves, their heirs, executors, administrators, successors, jointly and severally.

THE CONDITIONS OF THIS OBLIGATION ARE SUCH THAT:

WHEREAS, the Contractor has on or about this day executed a Contract in writing with the City of
Houston for DR15 5A Spellman Detention Basin WWBS No. M-420HUD-005A-4
all of such work to be done as set out in full in said Contract documents therein referred to and adopted

by the City Council, all of which are made a part of this instrument as fully and completely as if set out in
full herein.

NOW THEREFORE, if the said Contractor shall comply with the provisions of Paragraph 11.5.1 of
the General Conditions, and correct work not in accordance with the Contract documents discovered
within the established one-year period, then this obligation shall become null and void, and shall be of no
further force and effect; otherwise, the same is to remain in full force and effect.

Notices required or permitted hereunder shall be in writing and shall be deemed delivered when
actually received or, if earlier, on the third day following deposit in a United States Postal Service post
office or receptacle, with proper postage affixed (certified mail, return receipt requested), addressed to the
respective other party at the address prescribed in the Contract documents, or at such other address as
the receiving party may hereafter prescribe by written notice to the sending party.

00612-1
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IN WITNESS THEREOF, the said Contractor and Surety have signed and sealed this instrument
on the respective dates written below their signatures and have attached current Power of Attorney.

ATTEST, SEAL (ifa corporation) Sprint Sand & Clay, LLC

Name of Contractor

Y

" Name- MatUStrickland
Title: Vice President
Date: W]2[30a3

ame: Shawnta Ferro A}v
tle:-Administrative Assistant

ATTEST/SURETY WITNESS: Liberty Mutual Insurance Company
Full Name of Surety
(SEAL) 2200 Renaissance Blvd., Suite 400

Address of Surety for Notice
King of Prussia, PA 19406-2755

(877) 751-2640

Telephone Number of Surety

J)/M/\ N

By: Dmﬂfﬂ//

Name: David T. Miclette /
Title: Witness
Date:

y H|tchcock
Att ney-in-Fact
D e:

This Ordinance or Contract has been reviewed as to form by the undersigned legal assistant and
been found to meet established Legal Department criteria. The Legal Department has not

reJiewed the content of these do
0 Ao &A\B}% Q‘W [£51 ut‘(

Legal Assistant Date

END OF DOCUMENT
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This Power of Attorney limits the acts of those named herein, and they have no authority to
bind the Company except in the manner and to the extent herein stated.

X leerty Liberty Mutual Insurance Company .
MutuaL The Ohio Casualty Insurance Company Certificate No: 8210740-971801
_— West American Insurance Company
SURETY
POWER OF ATTORNEY

KNOWN ALL PERSONS BY THESE PRESENTS: That The Ohio Casualty Insurance Company is a corporation duly organized under the laws of the State of New Hampshire, that
Liberty Mutual Insurance Company is a corporation duly organized under the laws of the State of Massachusetts, and West American Insurance Company is a corporation duly organized
under the laws of the State of Indiana (herein collectively called the “Companies”), pursuant to and by authority herein set forth, does hereby name, constitute and appoint, Andrew

Kim; Ashley Britt; Barry K. McCord; David T. Miclette; Jennifer Mitchell; Lacey Hitchcock; Lucas Lomax; Nikole Jeannette, Robert C. Davis, Robert M. Overbey,

Jr.; Stacey Bosley; Stacy Owens; Will Duke

all of the city of Houston state of X each individually i there be more than one named, its true and lawful attorney-in-fact to make,
execute, seal, acknowledge and deliver, for and on its behalf as surety and as its act and deed, any and all undertakings, bonds, recognizances and other surety obligations, in pursuance

of these presents and shall be as binding upon the Companies as if they have been duly signed by the president and attested by the secretary of the Companies in their own proper
persons,

IN WITNESS WHEREOF, this Power of Attorney has been subscribed by an authorized officer or official of the Companies and the corporate seals of the Companies have been affixed
theretothis  8th  dayof September , 2023 .

‘'oan, letter of credit,

Not valid for mortgage, no*
currency rate, interest ratt

residual value guarantees.

Liberty Mutual Insurance Company
The Ohio Casualty Insurance Company
West American Insurance Company

il 7

By:

David M. Carey, Assistant Secretary
State of PENNSYLVANIA

County of MONTGOMERY *°

Onthis _ 8th dayof September , 2023 before me personally appeared David M. Carey, who acknowledged himself to be the Assistant Secretary of Liberty Mutual Insurance
Company, The Ohio Casualty Company, and West American Insurance Company, and that he, as such, being authorized so to do, execute the foregoing instrument for the purposes
therein contained by signing on behalf of the corporations by himself as a duly authorized officer.

IN WITNESS WHEREOF, | have hereunto subscribed my name and affixed my notarial seal at Plymouth Meeting, Pennsylvania, on the day and year first above written.

Commonwealth of Pennsylvania - Notary Seal
Teresa Pastella, Notary Public

Montgomery County /\ / t { é
My commission expires March 28, 2025 By;

C ion number 1126044

SYWEALO Member, Pennsylvania Association of Notaries Teresa PaSte"a! Notary Public
Y (J\,\i’:i
This Power of Attorney is made and executed pursuarit‘ to and by authority of the following By-laws and Authorizations of The Ohio Casualty Insurance Company, Liberty Mutual
Insurance Company, and West American Insurance Company which resolutions are now in full force and effect reading as follows:
ARTICLE IV - OFFICERS: Section 12. Power of Attorney.
Any officer or other official of the Corporation authorized for that purpose in writing by the Chairman or the President, and subject to such limitation as the Chairman or the
President may prescribe, shall appoint such attorneys-in-fact, as may be necessary to act in behalf of the Corporation to make, execute, seal, acknowledge and deliver as surety
any and all undertakings, bonds, recognizances and other surety obligations. Such attorneys-in-fact, subject to the fimitations set forth in their respective powers of attorney, shall
have full power to bind the Corporation by their signature and execution of any such instruments and to attach thereto the seal of the Corporation. When so executed, such
instruments shall be as binding as if signed by the President and attested to by the Secretary. Any power or authority granted to any representative or attorney-in-fact under the
provisions of this article may be revoked at any time by the Board, the Chairman, the President or by the officer or officers granting such power or authority.
ARTICLE XIIl - Execution of Contracts: Section 5. Surety Bonds and Undertakings.

Any officer of the Company authorized for that purpose in writing by the chairman or the president, and subject to such limitations as the chairman or the president may prescribe,

shall appoint such attorneys-in-fact, as may be necessary to act in behalf of the Company to make, execute, seal, acknowledge and deliver as surety any and all undertakings,
bonds, recognizances and other surety obligations. Such attorneys-in-fact subject to the limitations set forth in their respective powers of attorney, shall have full power to bind the
Company by their signature and execution of any such instruments and to attach thereto the seal of the Company. When so executed such instruments shall be as binding as if
signed by the president and attested by the secretary.

Certificate of Designation — The President of the Company, acting pursuant to the Bylaws of the Company, authorizes David M. Carey, Assistant Secretary to appoint such attorneys-in-

fact as may be necessary to act on behalf of the Company to make, execute, seal, acknowledge and deliver as surety any and all undertakings, bonds, recognizances and other surety
obligations.

Authorization - By unanimous consent of the Company's Board of Directors, the Company consents that facsimile or mechanically reproduced signature of any assistant secretary of the

Company, wherever appearing upon a certified copy of any power of attorney issued by the Company in connection with surety bonds, shall be valid and binding upon the Company with
the same force and effect as though manually affixed.

I, Renee C. Llewellyn, the undersigned, Assistant Secretary, The Ohio Casualty Insurance Company, Liberty Mutual Insurance Company, and West American Insurance Company do

hereby certify that the original power of attomey of which the foregoing is a full, true and correct copy of the Power of Attorney executed by said Companies, is in full force and effect and
has not been revoked.

IN TESTIMONY WHEREOF, | have hereunto set my hand and affixed the seals of said Companies this day of

Renee C. Llewellyn, Assistant Secretary

LMS-12873 LMIC OCIC WAIC Multi Co 02/21

832-8240 or emaiYHOSUR@Iibertymutual.com.

For bond and/or Power of Attorney (POA) verification inquiries,

please call 610-




Liber
Mutugi@

SURETY

TEXAS
IMPORTANT NOTICE

To obtain information or make a complaint:

You may call toll-free for information or to
make a complaint at
1-877-751-2640

You may also write to:

2200 Renaissance Blvd., Ste. 400
King of Prussia, PA 19406-2755

You may contact the Texas Department of
Insurance to obtain information on companies,
coverages, rights or complaints at
1-800-252-3439

You may write the Texas Department of Insurance
Consumer Protection (111-1A)

P. O. Box 149091

Austin, TX 78714-9091

FAX: (5§12) 490-1007

Web: http://www.tdi.texas.gov
E-mail: ConsumerProtection@tdi.texas.gov

PREMIUM OR CLAIM DISPUTES:

Should you have a dispute concerning your
premium or about a claim you should first
contact the agent or call 1-800-843-6446.
[f the dispute is not resolved, you may contact the
Texas Department of Insurance.

ATTACH THIS NOTICE TO YOUR
POLICY:

This notice is for information only and does not
become a part or condition of the attached
document.

NP 70 68 09 01

LMS-15292 10/15

TEXAS
AVISO IMPORTANTE

Para obtener informacion o para someter una
queja:

Usted puede llamar al numero de telefono gratis

para informacion o para someter una queja al
1-877-751-2640

Usted tambien puede escribir a:

2200 Renaissance Blvd., Ste. 400
King of Prussia, PA 19406-2755

Puede comunicarse con el Departamento de
Seguros de Texas para obtener informacion
acerca de companias, coberturas, derechos o
quejas al

1-800-252-3439

Puede escribir al Departamento de Seguros
de Texas Consumer Protection (111-1A)
P. O. Box 149091

Austin, TX 78714-9091

FAX # (512) 490-1007

Web: http://www.tdi.texas.gov
E-mail: ConsumerProtection@tdi.texas.gov

DISPUTAS SOBRE PRIMAS O RECLAMOS:

Si tiena una disputa concerniente a su prima o a
un reclamo, debe comunicarse con el agente o
primero. Si no se resuelve la disputa, puede
entonces comunicarse con el departamento (TDI)

UNA ESTE AVISO A SU POLIZA:

Este aviso es solo para proposito de informacion
y no se convierte en parte o condicion del
documento adjunto.
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Document 00620

AFFIDAVIT OF INSURANCE

BEFORE ME, the undersigned authority, on this day personally appeared

Matt Strickland , who

Affiant

being by me duly sworn on his oath stated that he is V.¢¢ Pre s ded of
Title

Sprint Sand & Clay, LLC

Contractor's Company Name

the Contractor named and referred to within the Contract documents; that he is fully competent and
authorized to give this affidavit and that the attached original insurance certificate truly and accurately

reflects the insurance coverage that is now available and will be available during the term of the Contract.

(/Affiant's Signature

SWORN AND SUBSCRIBED before me on 12003
Date
Qi ()
s}\\;‘wgg,,, TANYA G. BYRD Notary Public in‘and for the State of TEXAS
39 %’—:N tary Public, State of Texas % MQ
%‘é}*éﬁ Comm. Expires 01-03-2025 (,1 l/l/é/Yl L
z,,(ilc,m‘:@ Notary ID 129260353 Pnnt or type_Notary Public name

My Commission Expires: ___ (O[-07 20»S

Expiration Date

END OF DOCUMENT

00620-1
02-01-2004



) ® DATE (MM/DD/YYYY
ACORD CERTIFICATE OF LIABILITY INSURANCE ( )

1/18/2024

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
SELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. If SUBROGATION IS WAIVED, subject to

the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer rights to the
certificate holder in lieu of such endorsement(s).

PRODUCER ) 52,\'}.2’:‘“ Marissa Cargal
Bowen, Miclette & Britt Insurance Agency, LLC PHONE FAX
2800 North Loop W. 1100 (AIC; No, Ext): 713-880-7100 (AIG, Noi: 713-840-7168
Houston TX 77092 ADDREss: Mcargal@bmbinc.com
INSURER(S) AFFORDING COVERAGE NAIC #

INSURER A : National Union Fire Ins Co of Pittsburg 19445
INSURED SPRINTSAND| | surer B : Endurance American Specialty Ins Co 41718
?gg?tcsc;?gdaggg?y’ LLE, INSURER ¢ : New Hampshire Ins Co 23841
Houston TX 77043 INSURER D :

INSURERE :

INSURER F :
COVERAGES CERTIFICATE NUMBER: 36315455 REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

INSR ADDL[SUBR POLICY EFF | POLICY EXP
LTR TYPE OF INSURANCE INSD | WVD POLICY NUMBER (MM/DD/YYYY) | (MM/DD/YYYY) LIMITS
A | X | COMMERCIAL GENERAL LIABILITY Y | Y |4611539 3/1/2023 3/1/2024 EACH OCCURRENCE $1,000,000
DAMAGE TO RENTED
CLAIMS-MADE OCCUR PREMISES (Ea occurrence) $ 300,000
MED EXP (Any one person) $ 25,000
PERSONAL & ADV INJURY | $ 1,000,000
GEN'L AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE $2,000,000
B :
POLICY E’E& Loc PRODUCTS - COMP/OP AGG | $ 2,000,000
OTHER: $
AUTOMOBILE LIABILITY Y | Y | 7093495 31112023 sitr2024 | GOMBINED SINGLELIMIT $'5 6561660
X | ANY AUTO BODILY INJURY (Per person) | $
ALL OWNED SCHEDULED :
AUTOS AUTOS BODILY INJURY (Per accident) | $
NON-OWNED PROPERTY DAMAGE s
HIRED AUTOS AUTOS (Per accident)
$
B UMBRELLA LIAB >4 OCCUR Y b EXT30016492901 3/1/12023 3/1/2024 EACH OCCURRENCE $ 1,000,000
X | EXCESS LIAB CLAIMS-MADE AGGREGATE $ 1,000,000
DED | | RETENTION § $
C | WORKERS COMPENSATION Y | 014122648 3/1/2023 aro4 | X | BER. o | oTH:
AND EMPLOYERS' LIABILITY YIN
ANY PROPRIETOR/PARTNER/EXECUTIVE E.L. EACH ACCIDENT $ 1,000,000
OFFICER/MEMBER EXCLUDED? N/A
(Mandatory in NH) E.L. DISEASE - EA EMPLOYEE| $ 1,000,000
If yes, describe under
DESCRIPTION OF OPERATIONS below E.L. DISEASE - POLICY LIMIT | $ 1,000,000

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)
The following policy provisions and/or endorsements form part of the policies of insurance represented by this certificate of insurance. The terms contained in

the policies and/or endorsements supersede the representations made herein. Electronic copies of the policy provisions and/or endorsements listed below are
avallable by emailing the Contact Person as shown above.

General Liability:

Blanket additional insured Ongoing Operations per form #CG 20 10 12 19
Blanket additional insured Completed Operations per form #CG 20 37 12 19
Blanket waiver of subrogation per form #CG 24 04 12 19

See Attached...

CERTIFICATE HOLDER CANCELLATION

SHOULD ANY OF THE ABOVE DESCRIBED.POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

Houston Public Works

611 Walker Street

AUTHORIZED REPRESENTATIVE
Houston TX 77002 2

© 1988-2014 ACORD CORPORATION. All rights reserved.
ACORD 25 (2014/01) The ACORD name and logo are registered marks of ACORD



AGENCY CUSTOMER ID: SPRINTSAND

LOC #:
& ) o
QCORD ADDITIONAL REMARKS SCHEDULE Page 1 of 1
SENCY NAMED INSURED
Bowen, Miclette & Britt Insurance Agency, LLC Sprint Sand and Clay, L.L.C.
1041 Conrad Sauer
POLICY NUMBER Houston TX 77043
CARRIER NAIC CODE
EFFECTIVE DATE:
ADDITIONAL REMARKS

THIS ADDITIONAL REMARKS FORM IS A SCHEDULE TO ACORD FORM,
FORM NUMBER: 25 FORM TITLE: CERTIFICATE OF LIABILITY INSURANCE

Blanket primary/non-contributory per form #CG 20 01 12 19

Automobile:

Blanket additional insured per form #87950 (9/14)
Blanket waiver of subrogation per form #62897 (06/95)
Blanket primary/non-contributory per form #74445 (10/99)

Worker's Compensation:
Blanket waiver of subrogation per form #WC 42 03 04 B

Umbrella:

Blanket additional insured per form #EXL 0203 0813
Blanket waiver of subrogation per form #EXL 6092 0813
Blanket primary/non-contributory per form #EXL 1351 0817

Project: Spellman Detention Basin - WBS No. M-420HUD-005A-4

ACORD 101 (2008/01) © 2008 ACORD CORPORATION. All rights reserved.
The ACORD name and logo are registered marks of ACORD
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ACORD
V

CERTIFICATE OF LIABILITY INSURANCE

DATE (MM/DD/YYYY)
1/8/2024

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES

SELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. If SUBROGATION IS WAIVED, subject to

the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer rights to the
certificate holder in lieu of such endorsement(s).

PRODUCER

Bowen, Miclette & Britt Insurance Agency, LLC

2800 North Loop W. 1100

CONTACT :
NRME: Marissa Cargal

PHONE £eu: 713:880-7100 PR o) 713-880-7166

Houston TX 77092 ADDRESs: mcargal@bmbinc.com
INSURER(S) AFFORDING COVERAGE NAIC #
INSURER A : National Union Fire Ins Co of Pittsburg 19445
SPRINTSAND
Igsl?; i)[:‘ Houston INSURER B :
611 Walker Street INSURER/C::
Houston TX 77002 INSURER D :
INSURERE :
INSURER F :
COVERAGES CERTIFICATE NUMBER: 483309825

REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

INSR ADDL[SUBR POLICY EFF | POLICY EXP
LTR TYPE OF INSURANCE INSD [ WVD POLICY NUMBER (MM/DD/YYYY) | (MM/DDIYYYY) LIMITS
A | X | COMMERCIAL GENERAL LIABILITY 6952514 1/8/2024 3/1/2024 EACH OCCURRENCE $1,000,000
DAMAGE TO RENTED
CLAIMS-MADE OCCUR PREMISES (Ea occurrence) $
X OCP Policy MED EXP (Any one person) $
PERSONAL & ADVINJURY | §
GEN'L AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE $ 1,000,000
POLICY D RO |:| Loc PRODUCTS - COMP/OP AGG | §
OTHER: $
AUTOMOBILE LIABILITY & CHENEDSINGLELIMIT [
ANY AUTO BODILY INJURY (Per person) | $
ALL OWNED SCHEDULED .
AUTOS AUTOS BODILY INJURY (Per accident) | $
NON-OWNED PROPERTY DAMAGE s
HIRED AUTOS AUTOS (Per accident)
$
UMBRELLA LIAB OCCUR EACH OCCURRENCE $
EXCESS LIAB CLAIMS-MADE AGGREGATE $
DED | | RETENTION § $
WORKERS COMPENSATION PER OTH-
AND EMPLOYERS' LIABILITY N STATUTE | ER
ANY PROPRIETOR/PARTNER/EXECUTIVE E.L. EACH ACCIDENT $
OFFICER/MEMBER EXCLUDED? I:] N/A
(Mandatory in NH) E.L. DISEASE - EA EMPLOYEE| $
If yes, describe under
DESCRIPTION OF OPERATIONS below E.L. DISEASE - POLICY LIMIT | $

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)
RE: Excavation & Construction of the Spellman Detention Basin

Project #M-420HUD-005A
Contractor: Sprint Sand Clay, LLC

CERTIFICATE HOLDER

CANCELLATION

City of Houston
611 Walker Street
Houston TX 77002

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHORIZED REPRESENTAIIVE

ol

ACORD 25 (2014/01)

© 1988-2014 ACORD CORPORATION. All rights reserved.

The ACORD name and logo are registered marks of ACORD




Policy Number: 4611539 COMMERCIAL GENERAL LIABILITY
Effective Date: 03/01/2023 — 03/01/2024 CG 20371219

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED - OWNERS, LESSEES OR
CONTRACTORS - COMPLETED OPERATIONS

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART

SCHEDULE
Name Of Additional Insured Person(s)
Or Organization(s) Location And Description Of Completed Operations
ANY PERSON OR ORGANIZATION WHOM YOU PER THE CONTRACT OR AGREEMENT.

BECOME OBLIGATED TO INCLUDE AS AN
ADDITIONAL INSURED AS A RESULT OF ANY
CONTRACT OR AGREEMENT YOU HAVE ENTERED
INTO.

Information required to complete this Schedule, if not shown above, will be shown in the Declarations.

A. Section Il - Who Is An Insured is amended to

include as an additional insured the person(s) or B. With respect to the insurance afforded to
organization(s) shown in the Schedule, but only these additional insureds, the following is
with respect to liability for "bodily injury" or added to Section lll — Limits Of Insurance:

"property damage" caused, in whole or in part,
by "your work" at the location designated and
described in the Schedule of this endorsement
performed for that additional insured and
included in the "products-completed operations

If coverage provided to the additional insured is
required by a contract or agreement, the most
we will pay on behalf of the additional insured
is the amount of insurance:

hazard” 1. Required by the contract or agreement; or
However: 2. Available under the applicable limits of
insurance;
1. The insurance afforded to such additional hich is |
insured only applies to the extent permitted whichever Is: iess.
by law; and This endorsement shall not increase the
2. If coverage provided to the additional applicable limits of insurance.

insured is required by a contract or
agreement, the insurance afforded to such
additional insured will not be broader than
that which you are required by the contract
or agreement to provide for such additional
insured.

CG 20371219 @ Insurance Services Office, Inc., 2018 Page1 of 1



Policy Number: 4611539
Effective Date: 03/01/2023 — 03/01/2024

COMMERCIAL GENERAL LIABILITY
CG 24041219

WAIVER OF TRANSFER OF RIGHTS OF RECOVERY
AGAINST OTHERS TO US (WAIVER OF SUBROGATION)

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART
ELECTRONIC DATA LIABILITY COVERAGE PART

LIQUOR LIABILITY COVERAGE PART

POLLUTION LIABILITY COVERAGE PART DESIGNATED SITES

POLLUTION LIABILITY LIMITED COVERAGE PART DESIGNATED SITES

PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART
RAILROAD PROTECTIVE LIABILITY COVERAGE PART
UNDERGROUND STORAGE TANK POLICY DESIGNATED TANKS

SCHEDULE

Name Of Person(s) Or Organization(s):

PURSUANT TO APPLICABLE WRITTEN CONTRACT OR AGREEMENT YOU ENTER INTO.

Information required to complete this Schedule, if not shown above, will be shown in the Declarations. |

The following is added to Paragraph 8. Transfer Of
Rights Of Recovery Against Others To Us of
Section IV — Conditions:

We waive any right of recovery against the
person(s) or organization(s) shown in the Schedule
above because of payments we make under this
Coverage Part. Such waiver by us applies only to
the extent that the insured has waived its right of
recovery against such person(s) or organization(s)
prior to loss. This endorsement applies only to the
person(s) or organization(s) shown in the Schedule
above.

CG 24041219 @ Insurance Services Office, Inc., 2018

Page 1 of 1



ENDORSEMENT

This endorsement, effective 12:01 A.M. 03/01/2023
forms a part of Policy No. 7093495

issued to SPRINT SAND AND CLAY, LLC
by NATIONAL UNION FIRE INSURANCE COMPANY OF PITTSBURGH, PA.

WAIVER OF TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US
This endorsement modifies insurance provided under the following:
BUSINESS AUTO COVERAGE FORM

Section IV - Business Auto Conditions, A. - Loss Conditions, 5. - Transfer of Rights of Recovery
Against Others to Us, is amended to add:

However, we will waive any right of recover we have against any person or organization with whom you have
entered into a contract or agreement because of payments we make under this Coverage Form arising out of
an "accident" or "loss" if:

(1) The "accident" or "loss" is due to operations undertaken in accordance with the contract existing
between you and such person or organization; and

(2)  The contract or agreement was entered into prior to any "accident" or "loss".

No waiver of the right of recovery will directly or indirectly apply to your employees or employees of the
person or organization, and we reserve our rights or lien to be reimbursed from any recovery funds obtained
by any injured employee.

Vet

AUTHORIZED REPRESENTATIVE

62897 (6/95) Includes copyrighted material of Insurance Services Office, Inc. with its permission. Page 1 of 1



ENDORSEMENT

This endorsement, effective 12:01 A.M. 03/01/2023

forms a part of Policy No. 7093495

issued to  SPRINT SAND AND CLAY, LLC

by NATIONAL UNION FIRE INSURANCE COMPANY OF PITTSBURGH, PA.

ADDITIONAL INSURED - WHERE REQUIRED UNDER CONTRACT OR AGREEMENT

This endorsement modifies insurance provided under the following:
BUSINESS AUTO COVERAGE FORM

SCHEDULE

ADDITIONAL INSURED:

Any person or organization for whom you are contractually bound to provide
Additional Insured status but only to the extent of such person's or
organization's liability arising out of the use of a covered "auto".

I. SECTION Il - COVERED AUTOS LIABILITY COVERAGE, A. Coverage, 1. - Who Is Insured, is
amended to add:

d. Any person or organization, shown in the schedule above, to whom you become obligated
to include as an additional insured under this policy, as a result of any contract or agreement
you enter into which requires you to furnish insurance to that person or organization of the
type provided by this policy, but only with respect to liability arising out of use of a covered
"auto". However, the insurance provided will not exceed the lesser of:

(1) The coverage and/or limits of this policy, or

(2) The coverage and/or limits required by said contract or agreement.

/
y [y

AUTHORIZED REPRESENTATIVE

87950 (9/14)  Includes copyrighted material of Insurance Services Office, Inc. with its permission. Page 1 of 1



TEXAS WAIVER OF OUR RIGHT TO RECOVER FROM OTHERS ENDORSEMENT

This endorsement changes the policy to which it is attached and is effective on the date issued unless otherwise stated.
(The information below is required only when this endorsement is issued subsequent to preparation of the policy.)

This endorsement, effective 12:01 AM 03/01/2023 forms a part of Policy No. 014122648
Issued to SPRINT SAND AND CLAY, LLC
By A | U INSURANCE COMPANY

This endorsement applies only to the insurance provided by the policy because Texas is shown in ltem 3.A. of the
Information Page.

We have the right to recover our payments from anyone liable for an injury covered by this policy. We will not enforce
our right against the person or organization named in the Schedule, but this waiver applies only with respect to bodily
injury arising out of the operations described in the Schedule where you are required by a written contract to obtain this
waiver from us.

This endorsement shall not operate directly or indirectly to benefit anyone not named in the Schedule.
The premium for this endorsement is shown in the Schedule.

Schedule

1. ( ) Specific Waiver

Name of person or organization

(X) Blanket Waiver
Any person or organization for whom the Named Insured has agreed by written contract to furnish this waiver.

2. Operations: ALL TEXAS OPERATIONS

3. Premium:

The premium charge for this endorsement shall be __ percent of the premium developed on payroll in
connection with work performed for the above person(s) or organization(s) arising out of the operations described.

4. Advance Premium: m%\ Mz%

WC 42 03 04 B Countersigned by
(Ed. 6-14) Authorized Representative

@ Copyright 2014 National Council on Compensation Insurance, Inc. All Rights Reserved.



DocuSign Envelope ID: 26E79976-83DA-4093-857E-F2B8A0444879

Spellman Detention Basin AFFIDAVIT OF COMPLIANCE WITH
WBS No. M-420HUD-005A-4 AFFIRMATIVE ACTION PROGRAM
Document 00624

AFFIDAVIT OF COMPLIANCE WITH
AFFIRMATIVE ACTION PROGRAM

BEFORE ME, the undersigned authority, on this day personally appeared

Matt Strickland , who
Affiant
being by me duly sworn on his oath stated that he is Vice President
Title
of Sprint Sand & Clay, LLC
Contractor

the Contractor named and referred to within the Contract documents; that he is fully competent and
authorized to give this affidavit and that the Contract is in compliance with the Affirmative Action
Program of the City and has done all that is required by the Contract documents, the Affirmative

Action Program, and pursuant to Chapter 15, Code of Ordinances, City of Houston, §15.16 et seq.

ﬂfﬁant's Signatire

SWORN AND SUBSCRIBED before me on this day of 'U(“j( Wy | L2002
el
“v‘.\'awf/”o " T;\NbTA GStstR?T ofary Public inéind for the Stat o
.z o: otary Public, State of Texas Y
W PLL2S Comm. Expires 01-03-2025 M @u/u//b/l % YT (‘O
,,,6,3;3\ Notary ID 129250353 Print or Type Notary Public Naje

My Commission Expires: Ol-0 202y

Expiration Date

END OF DOCUMENT

00624-1
- 02-01-2004



DocuSign Envelope ID: 26E79976-83DA-4093-857E-F2B8A0444879

CITY OF HOUSTON CERTIFICATION OF COMPLIANCE
_STANDARD DOCUMENT WITH PAY OR PLAY PROGRAM
Document 00630
(POP-2)
City of Houston

Certification of Compliance with
Pay or Play Program

Sprint Sand & Clay, LLC g $14,783,697.54

Contractor Name:

(Contractor/Subcontractor) (Amount of Contract)

Contractor Address: 2141 Preston St. Richmond, TX 77469

Project No.: M-420HUD-005A-4

Project Name: DR15 5A Spellman Detention Basin

POP Liaison Name:

In accordance with the City of Houston Pay or Play Program authorized by Ordinance 2007-534 and Executive Order 1-7,
Contractor/Subcontractor agrees to abide by the terms of this Program. This certification is required of all contractors for contracts subject to
the program. You must agree EITHER to PAY or to PLAY for all covered employees. The Contractor/Subcontractor may also Pay on behalf of
some covered employees and Play on behalf of other covered employees.

The Contractor/Subcontractor will comply with all provisions of the Pay or Play Program and will furnish all information and reports requested to
determine compliance with program requirements of the Pay or Play Program (See Executive Order 1-7 for the terms of the Pay or Play
program) The criteria of the program is as follows:

The Contractor/Subcontractor agrees to “Pay” $1.00 per hour for work performed by covered employees under the contract with the City. If
independent contract labor is utilized the Contractor/Subcontractor agrees to report hours worked by the independent contract laborer and pay
$1.00 per hour for work performed.

Otherwise the Contractor/Subcontractor agrees to “Play” by providing health benefits to each covered employee. The health benefits must meet
the following criteria:

1. The employer will contribute no less than $150 per employee per month toward the total premium cost for single coverage only; and
2. The employee contribution, if any amount, will be no greater than 50% of the total premium cost and no more than $150 per month.
3. Pursuant to E.O. 1-7 section 4.04 a contractor is deemed to have complied with respect to a covered employee who is not provided

health benefits if the employee refuses the benefits and the employee’s contribution to the premium is no more than $40 per month.

Pay Play Both
Please select whether you choose to: \/

The Contractor/Subcontractor will file compliance reports with the City, which will include activity for covered employees subject to the program,
in the form and to the extent requested by the administering department. Compliance reports shall contain information including, but not limited
to, documentation showing employee health coverage and employee work records.

Note: The Contractor is responsible to the City for the compliance of covered employees of covered subcontractors and

only forms that are accurate and complete will be accepted.

= : 3 Prime Sub-
*Estimated Number of: Contractor Contractor
Total Employees on City Job 6 10
Covered Employees 6 0
Non-Covered Employees 0 10
Exempt Employees 0 0
*Required
| hereby certify that the above information is true and correct. 11/30/23
ContFactor(Slgnature) Date

Matt Strickland, Vice President
Name and Title (Print or type)

00630
07-03-2012
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ARTICLE 1 - GENERAL PROVISIONS

1.1 DEFINITIONS

1.1.1 Agreement: Document signed by the
Parties and binding the Parties, containing the name
of Contractor, title and location of the Project,
Original Contract Time, Original Contract Price,
enumeration of documents included in the Contract,
and other provisions.

1.1.2 Bonds: Performance Bond, Payment
Bond, Maintenance Bond, and other Surety
instruments executed by Surety. When in singular
form, refers to individual instrument.

1.1.3 Business Enterprise:  Any business
entity registered in a program authorized by 49
C.F.R. § 26 (where applicable) or City Code of
Ordinances, Chapter 15, Article Il, relating to Equal
Opportunity Employment and taking affirmative
action to ensure that applicants are employed and
employees are ftreated without regard to race,
religion, color, sex, hational origin, or age. The term
“Business Enterprise” may include any
Disadvantaged Business Enterprise (“DBE"),
Minority Business Enterprise (“MBE"), Woman
Business Enterprise (“WBE"), Small Business
Enterprise (“SBE"), Person with Disability Enterprise
(“PDBE"), and any Historically Underutilized
Business (“HUB").

1.1.4 Business Enterprise Policy: Contract
documents and applicable policies relating to
Business Enterprises and authorized under 49
C.F.R. § 26 or City Code of Ordinances, Chapter 15,
Article V.

1.1.5 Cash Allowance: An estimated sum of
money to be used only for a limited class of
expenditures such as utility relocation costs, fees for
special licenses or permits, or other “pass-through”
costs that would be the same for any contractor.
Cash Allowances may not be used to purchase
goods or services that are not specified in the
Contract. The unspecified items must be purchased
according to the terms of Article 7.

1.1.6 Change Order: Written  instrument
prepared by the City and signed by City Engineer
and Contractor, specifying the following:

1.1.6.1 achange in the Work;

1.1.6.2 achange in Contract Price, if any; and

1.1.6.3 achange in Contract Time, if any.
The value of a Change Order is the net amount after
offsetting all deductions against all additions effected
by the Change Order.

1.1.7 City: The City of Houston, a home rule
municipality located principally within Harris County,
Texas, including its successors and its authorized
representatives.

1.1.8 City Engineer: The City Engineer, or the
City employee representing the City Engineer,
designated in the Agreement and authorized to
represent the City, or successors.

1.1.9 Claim:  Written demand or written
assertion by one Party seeking adjustment of the
Contract, payment of money, extension of time, or
other relief under the Contract and includes, but is
not limited to, claims for materials, labor, equipment,
delay, changes, adjustments, substitutions, fees and
third party claims. The Party making the Claim has
the responsibility to substantiate the Claim.

1.1.10 Conditions of the Contract: General
Conditions and Supplementary Conditions.

1.1.11 Construction Manager: Person or firm
under contract with the City as its authorized
representative to oversee and administer
construction of the Work, and who may perform the
role of Project Manager and Inspector, as
designated by City Engineer in writing.

1.1.12 Contract: The Agreement; documents
enumerated in and incorporated into the Agreement,
Maodifications, and amendments.

1.1.13 Contract Price: The monetary amount
stated in the Agreement adjusted by Change Order,
and increases or decreases in Unit Price Quantities,
if any.

1.1.14 Contract Time: The number of days
stated in the Agreement to substantially complete
the Work, plus days authorized by Change Order.

1.1.15 Contract Year: a twelve (12) month
period during the term of the contract commencing
on the Effective Date of this Agreement and each
anniversary thereof.

1.1.16 Contractor: Person or firm identified as
such in the Agreement including its successors and
its authorized representatives.

1.1.17 Date of Commencement of the Work:
Date established in Notice to Proceed on which
Contract Time will commence. This date will not be
changed by failure of Contractor, or persons or
entities for whom Contractor is responsible, to act.



CITY OF HOUSTON - CONDITIONS OF THE CONTRACT

DOCUMENT 00700 - GENERAL CONDITIONS

Page 00700/4 of 39
7 March 2022

1.1.18 Date of Substantial Completion: Date
that construction, or portion thereof designated by
City Engineer, is certified by City Engineer to be
substantially complete.

1.1.19 Design Consultant:  Person or firm,
under contract with the City, to provide professional
services during construction and its authorized
representatives. If a Design Consultant is not
employed for services during construction, Project
Manager will perform duties of Design Consultant
designated in the Contract in addition to usual duties
of Project Manager.

1.1.20 Drawings: Graphic and pictorial
portions of the Contract that define the character
and scope of the Work.

1.1.21 Extra Unit Price: Unit Prices, which may
be required for completion of the Work. These Unit
Prices and Unit Price Quantities are in the Contract
and are included in Original Contract Price.

1.1.22 Furnish: To supply, pay for, deliver to
the site, and unload. '

1.1.23 General Requirements: The sections of
Division 01 Specifications that specify administrative
and procedural requirements and temporary facilities
required for the Work.

1.1.24 Inspector: City’s employee or agent
authorized to assist with inspection of the Work.

1.1.25 Install: Unpack, assemble, erect, place,
anchor, apply, work to dimension, finish, cure, clean,
protect, and similar operations.

1.1.26 Legal Holiday: Day established by the
City Council as a holiday.

1.1.27 Major Unit Price Work: An individual
Unit Price item,

1.1.27.1 whose value is greater than
five percent of Original Contract Price,
1.1.27.2 whose value becomes

greater than five percent of Original
Contract Price as the result of an increase
in quantity, or

1.1.27.3 whose value is $100,000,
whichever is least.

1.1.28 Mayor’s Office of Business Opportunity:
any reference to, or use of, the “Office of Affirmative
Action” shall mean the Mayor's Office of Business
Opportunity, or any such future name to which it is
changed.

1.1.29 Minor Change in the Work: A written
change in the Work, ordered by City Engineer, that
does not change Contract Price or Contract Time,
and that is consistent with the general scope of the
Contract.

1.1.30 Modification: Change Order, Work
Change Directive, or Minor Change in the Work.

1.1.31 Notice of Noncompliance: A written
notice by City Engineer to Contractor regarding
defective or nonconforming work that does not meet
the Contract requirements, and that establishes a
time by which Contractor shall correct the defective
or nonconforming work.

1.1.32 Notice to Proceed: A written notice by
City Engineer to Contractor establishing Date of
Commencement of the Work.

1.1.33 Original Contract Price: The monetary
amount originally stated in the Agreement.

1.1.34 Parties: Contractor and the City. When
in singular form, refers to Contractor or the City.

1.1.35 Pollutant:  Any materials subject to the
Texas Solid Waste Disposal Act.

1.1.36 Pollutant Facility: Any facility regulated
by the State of Texas to protect the health and
environment from contamination by Pollutants,
including without limitation, landfills, oil and gas
production and storage facilities, wastewater
facilities, waste injection wells, and storage tanks
(including drums).

1.1.37 Product: Materials, equipment, or
systems incorporated into the Work or to be
incorporated into the Work.

1.1.38 Product Data: lllustrations, standard
schedules, performance charts, instructions,
brochures, diagrams, and other information
furnished by Contractor to illustrate a Product.

1.1.39 Project: Total construction, of which the
Work performed under the Contract may be the
whole or a part, and which may include construction
by the City or by separate contractors.

1.1.40 Project Manager: City Engineer's
authorized representative for administration of the
Work. Titles used within the City’s departments may
be different than those used in this definition.

1.1.41 Provide: Furnish and Install, complete,
ready for intended use.
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1.1.42 Samples: Physical examples that
illustrate Products, or workmanship, and establish
standards by which the Work is judged.

1.1.43 Shop Drawings: Drawings, diagrams,
schedules, and other data specially prepared for the
Work by Contractor, Subcontractor or Supplier, to
illustrate a portion of the Work.

1.1.44 Specifications: Divisions 01 through 16
of the documents that are incorporated into the
Agreement, consisting of written General
Requirements and requirements for Products,
standards, and workmanship for the Work, and
performance of related services.

1.1.45 Stipulated Price:  Single lump sum
amount stated in the Contract for completion of the
Work, or for designated portion of the Work.

1.1.46 Subcontractor: Person or firm that has
direct or indirect contract with Contractor or with
another Subcontractor to perform a portion of the
Work and its authorized representatives.

1.1.47 Superintendent: Employee of
Contractor having authority and responsibility to act
for and represent Contractor.

1.1.48 Supplementary Conditions:  Part of
Conditions of the Contract that amends or
supplements General Conditions.

1.1.49 Supplier: Manufacturer, distributor,
materialman, or vendor having a direct agreement
with Contractor or Subcontractor for Products, or
services and its authorized representatives.

1.1.50 Surety: Corporate entity that is bound
by one or more Bonds, and is responsible for
completion of the Work, including the correction
period, and for payment of debts incurred in fulfilling
the Contract. Surety shall include co-surety or
reinsurer, as applicable.

1.1.51 Underground Facilities: Pipes, conduits,
ducts, cables, wires, manholes, vaults, tanks,
tunnels, or other such facilities or attachments and
encasements containing such facilities that exist
below ground level.

1.1.52 Unit Price: An amount stated in the
Contract for an individual, measurable item of work,
which, when multiplied by actual quantity
incorporated into the Work, amounts to full
compensation for completion of the item, including
work incidental to it.

1.1.53 Unit  Price Quantities: Quantities
indicated in the Contract that are approximations
made by the City for contracting purposes.

1.1.54 Work: Entire construction required by
the Contract, including all labor, Products, and
services provided by Contractor to fulfill Contractor's
obligations. The Work may constitute the whole or a
portion of the Project.

1.1.55 Work Change Directive: A written
change in the Work, ordered by City Engineer, that
is within the general scope of the Contract and
consisting of additions, deletions, or other revisions.
A Work Change Directive will state proposed basis
for adjustment, if any, in Contract Price or Contract
Time, or both.

1.2 EXECUTION, CORRELATION, AND
INTENT
1.21 Execution of the Contract by Contractor

is conclusive that Contractor has visited the Work
site, become familiar with local conditions under
which the Work will be performed, and fully informed
itself as to conditions and matters which can affect
the Work or costs. Contractor further agrees that it
has carefully correlated personal observations with
requirements of the Contract.

1.2.2 The Contract and Modifications have
been read and carefully considered by Contractor,
who understands and agrees to their sufficiency for
the Work. The Contract may not be more strongly
construed against the City than against Contractor
and Surety.

1.2.3 Contractor shall include all items
necessary for proper execution and completion of
the Work.

124 Reference to standard specifications,
manuals, or codes of a technical society,
organization, or association, or to laws or regulations
of a governmental authority, whether specific or
implied, mean the latest edition in effect as of date of
receipt of bids, except as may be otherwise
specifically stated in the Contract.

1.2.5 No provision of any referenced
standard, specification, or manual changes the
duties and responsibilities of the City, City Engineer,
Contractor, or Design Consultant from those set
forth in the Contract. Nor do these provisions assign
to Design Consultant any duty or authority to
supervise or direct performance of the Work or any
duty or authority to undertake any actions contrary to
provisions of the Contract.
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1.2.6 Organization of Specifications into
divisions, sections, and articles and arrangement of
Drawings does not control Contractor in dividing the
Work among Subcontractors or in establishing the
extent of work to be performed by any trade.

1.2.7 Unless otherwise defined in the
Contract, words which have well-known construction
industry technical meanings are used in the Contract
in accordance with these recognized meanings.

1.3 OWNERSHIP AND USE OF
DOCUMENTS
1.3.1 Drawings, Specifications, and other

documents prepared by the City or by Design
Consultant are instruments of service through which
the Work to be executed by Contractor is described.
Contractor may retain one Contract record set.

1.3.2 Neither Contractor, Subcontractor, nor
Supplier will own or claim a copyright to documents
contained in the Contract or any part of the Contract.

1.3.3 Documents contained in the Contract,
prepared by the City or by Design Consultant, and
copies furnished to Contractor, are for use solely
with respect to the Work. They may not be used by
Contractor, Subcontractor or Supplier on other
projects or for additions to the Work, outside the
scope of the Work, without the specific written
consent of City Engineer, and Design Consultant,
when applicable.

1.34 Contractor, Subcontractors, and
Suppliers are granted a limited license to use and
reproduce applicable portions of the Contract
appropriate to and for use in execution of their work
under the Contract.

1.4 INTERPRETATION

1.4.1 Specifications are written in an
imperative streamlined form and are directed to
Contractor, unless noted otherwise. When written in
this form, words "shall be" are included by inference
where a colon (:) is used within sentences or
phrases.

14.2 In the interest of brevity, the Contract
frequently omits modifying words such as "all" and
"any" and articles such as "the" and "an", but an
absent modifier or article is not intended to affect
interpretation of a statement.

ARTICLE 2 - THE CITY

2.1 LIMITATIONS OF THE CITY'S
OFFICERS AND EMPLOYEES
211 No officer or employee of the City may

authorize Contractor to perform an act or work
contrary to the Contract, except as otherwise
provided in the Contract.

22 DUTIES OF THE CITY

221 If a building permit is required, the City
will process an application for, and Contractor shall
purchase the building permit before Date of
Commencement of the Work.

222 The City will make available to
Contractor a reproducible set of Drawings.
Additional copies will be furnished, on Contractor's
request, at the cost of reproduction.

223 When necessary for performance of the
Work, the City will provide surveys describing
physical characteristics, legal limitations, legal
description of site, and horizontal and vertical control
adequate to lay out the Work.

224 Information or services that the City is
required to provide under the Contract will be
provided by the City with reasonable promptness to
avoid delay in orderly progress of the Work.

225 The Contract imposes no implied duty
on the City. The City does not warrant any plans or
specifications associated with the Contract.

2.2.6 Except as expressly stated in this
Article, the City owes no duty to the Contractor or
any subcontractor.

23 AVAILABILITY OF LAND AND USE OF
SITE
2.3.1 The City will furnish, as indicated in the

Contract, rights-of-way, land on which the Work is to
be performed, and other land designated in the
Contract for use by Contractor unless otherwise
provided in the Contract.

2.3.2 Contractor shall confine operations at
site to those areas permitted by law, ordinances,
permits, and the Contract, and may not
unreasonably encumber site with materials or
equipment.

2.3.3 In addition to land provided by the City
under Section 2.3, Contractor shall provide all land
and access to land that may be required for use by
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Contractor for temporary construction facilities or for
storage of materials and equipment, and shall
indemnify the City during its use of the land as
stated in Section 3.25.

2.4 THE CITY'S RIGHT TO STOP THE
WORK
241 If Contractor fails to carry out the Work

in accordance with the Contract, or fails to correct
work which is not in accordance with requirements of
the Contract as required in Sections 12.1 and 12.2,
the City may, by Notice of Noncompliance, order
Contractor to stop the Work or any portion of the
Work until the cause for the order has been
eliminated. However, the right of the City to stop the
Work will not give rise to a Claim for delay or to a
duty on the part of the City to exercise this right for
the benefit of Contractor or any other person or
entity, except to the extent required by Section 6.2.
If Contractor corrects the defective or nonconforming
work within the time established in Notice of
Noncompliance, City Engineer will give written notice
to Contractor to resume performance of the Work.

25 THE CITY'S RIGHT TO CARRY OUT
WORK
251 If Contractor fails to carry out work in

accordance with the Contract, and fails within the
period established in a Notice of Noncompliance to
correct the nonconforming work, the City may, after
expiration of the required period, correct the
deficiencies without prejudice to other remedies the
City may have, including rights of the City under
Section 14.1.

2.5.1.1 When the City corrects deficiencies, City
Engineer will issue an appropriate Change
Order and deduct from payments then or
thereafter due Contractor the cost of
correcting the deficiencies, including
compensation for Design Consultant's and
Construction Manager’s additional
services and expenses made necessary
by such default, neglect, or failure. This
action by the City and amounts charged to
Contractor are both subject to prior
approval of City Engineer. If payments,
then or thereafter due Contractor, are not
sufficient to cover these amounts,
Contractor shall pay the difference to the
City.

252 Notwithstanding the City's right to carry
out work, maintenance and protection of the Work
remains Contractor's responsibility, as provided in
the Contract.

ARTICLE 3 - CONTRACTOR

3.1 RESPONSIBILITIES

3.1.1 Contractor shall maintain office with
agent in the greater City of Houston area during the
Contractor’'s performance under the Contract.
Contractor shall file its street address with City
Engineer.

3.1.2 Contractor and Contractor's employees
shall not give or lend money or anything of value to
an officer or employee of the City. Should this
Paragraph 3.1.2 be violated, City Engineer may
terminate the Contract under Section 14.1.

3.2 REVIEW OF CONTRACT AND FIELD
CONDITIONS BY CONTRACTOR

3.21 Contractor shall carefully study and
compare documents contained in the Contract with
each other and with information furnished by the City
pursuant to Section 2.2 and shall imnmediately report,
in writing, any errors, inconsistencies, or omissions
to City Engineer. If work is affected, Contractor shall
obtain a written interpretation or clarification from
City Engineer before proceeding with the affected
work. However, Contractor will not be liable to the
City for failure to report an error, inconsistency, or
omission in the Contract unless Contractor had
actual knowledge or should have had knowledge of
the error, inconsistency, or omission.

3.2.2 Contractor shall take field
measurements and verify field conditions, and shall
carefully compare the conditions and other
information known to Contractor with the Contract,
before commencing activities. = Contractor shall
immediately report, in writing, to City Engineer for
interpretation or clarification of discrepancies,
inconsistencies, or omissions discovered during this
process.

3.23 Contractor shall make a reasonable
attempt to understand the Contract before
requesting interpretation from City Engineer.

3.3 SUPERVISION AND CONSTRUCTION
PROCEDURES
3.3.1 Contractor shall supervise, direct, and

inspect the Work competently and efficiently,
devoting the attention and applying the skills and
expertise as necessary to perform the Work in
accordance with the Contract. Contractor is solely
responsible and has control over construction
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means, methods, techniques, sequences, and
procedures of construction; for safety precautions
and programs in connection with the Work; and for
coordinating all work under the Contract.

3.3.2 Regardless  of  observations or
inspections by the City or City’'s consultants,
Contractor shall perform and complete the Work in
accordance with the Contract and submittals
approved pursuant to Section 3.18. The City is not
liable or responsible to Contractor or Surety for work
performed by Contractor that is not in accordance
with the Contract regardless of whether discovered
during construction or after acceptance of the Work.

3.4 SUPERINTENDENT

3.4.1 Contractor shall employ a competent
Superintendent and necessary assistants who shall
be present at the site during performance of the
Work. Communications given to Superintendent are
binding on the Contractor.

3.4.2 Contractor shall notify City Engineer in
writing of its intent to replace the Superintendent.
Contractor may not replace the Superintendent if
City Engineer makes a reasonable objection in
writing.

3.5 LABOR

3.5.1 Contractor shall provide competent,
qualified personnel to survey and lay out the Work
and perform construction as required by the
Contract. The City may, by written notice, require
Contractor to remove from the Work any employee
of Contractor or Subcontractors to whom City
Engineer makes reasonable objection.

3.5.2 Contractor shall comply with the
applicable Business Enterprise Policy set out in this
Agreement and in the Supplementary Conditions, as
set out in Chapter 15, Article V of the City of
Houston Code of Ordinances.

353 When Original Contract Price is greater
than $1,000,000, Contractor shall make Good Faith
Efforts to award subcontracts or supply agreements
in at least the percentages set out in the
Supplementary Conditions for Business Enterprise
Policy (“Stated MWBE goal”). If the Contractor is a
certified MBE or WBE, Contractor may count toward
goals the work that it commits to perform with its
own work force, capped at 50% of the total
advertised goal. Contractor acknowledges that it
has reviewed the requirements for Good Faith
Efforts on file with the City's Office of Business
Opportunity and shall comply with them.

3.5.3.1 Contractor shall require written
subcontracts with Business Enterprises
and shall submit all disputes with Business
Enterprises to voluntary mediation.
Business Enterprise subcontracts
complying with City Code of Ordinances
Chapter 15, Article Il must contain the
terms set out in Subparagraph 3.5.3.2. If
Contractor is an individual person, as
distinguished from a  corporation,
partnership, or other legal entity, and the
amount of the subcontract is $50,000 or
less, the subcontract must also be signed
by the attorneys of the respective parties.

3.5.3.2 Contractor shall ensure that subcontracts
with Business Enterprise firms are clearly
labeled "THIS CONTRACT MAY BE
SUBJECT TO MEDIATION ACCORDING
TO THE TEXAS ALTERNATIVE
DISPUTE RESOLUTION ACT" and
contain the following terms:
3.5.3.2.1 (Business Enterprise) shall
permit representatives of the City
of Houston, at all reasonable
times, to perform (1) audits of the
books and records of the
Subcontractors and Suppliers,
and (2) inspections of all places
where work is to be undertaken in
connection with this subcontract.
(Business Enterprise) shall keep
the books and records available
for this purpose for at least four
years after the end of its
performance under this
subcontract. Nothing in this
provision shall affect the time for
bringing a cause of action nor the
applicable statute of limitations.
3.6.3.2.2 Within five business days of
execution of this subcontract,
Contractor and (Business
Enterprise) shall designate in
writing to the Director an agent for
receiving any notice required or
permitted to be given pursuant to
Chapter 15 of the Houston City
Code of Ordinances, along with
the street and mailing address
and phone number of the agent.

3.5.3.3 If the term of this Agreement exceeds one
Contract Year and Contractor's MWBE
participation level in a Contract Year is
less than the Stated MWBE goal, then
within 30 calendar days of the end of each
Contract Year, Contractor must provide a
written detailed explanation to both the
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Director and OBO Director of the
following: (1) the discrepancy between
Contractor's MWBE participation level and
the Stated MWBE goal, (2) the reason for
the discrepancy, and (3) Contractor’'s good
faith efforts (in accordance with the City's
policy) towards achieving the Stated
MWBE goal. As part of the good faith
efforts assessment, the OBO Director may
consider Contractor's failure to timely
submit the notice or explanation required
by this provision and the OBO Director
may impose sanctions or other penalties
on Contractor for said failures in
accordance with Chapter 15 of the Code
of Ordinances, OBOQO’s policies and
procedures, and the City's good faith
efforts policy.

3.54 The requirements and terms of the City
of Houston Pay or Play Program, as set out in
Executive Order 1-7, as revised from time to time,
are incorporated into the Contract for all purposes.
Contractor has reviewed Executive Order 1-7 and
shall comply with its terms and conditions. IF
CONTRACTOR DOES NOT PAY IN
ACCORDANCE WITH THE PAY OR PLAY
PROGRAM WITHIN 30 DAYS OF THE DATE
CITY ENGINEER SENDS CONTRACTOR
WRITTEN NOTIFICATION, CITY
CONTROLLER MAY DEDUCT FUNDS UP TO
THE AMOUNT OWED FROM ANY
PAYMENTS OWED TO CONTRACTOR
UNDER THIS CONTRACT, AND
CONTRACTOR WAIVES ANY RECOURSE.

3.6 PREVAILING WAGE RATES

3.6.1 Contractor shall comply with governing
statutes providing for labor classification of wage
scales for each craft or type of laborer, worker, or
mechanic.

3.6.2 Prevailing wage rates applicable to the
Work may be one or a combination of the following
wage rates identified in Division 00:
3.6.2.1 Federal Wage Rate General Decisions
3.6.2.1.1 Highway Rates
3.6.2.1.2 Building Rates
3.6.2.1.3 Heavy Construction Rates
3.6.2.1.4 Residential Rates
3.6.2.2 City Prevailing Wage Rates
3.6.2.2.1 Building Construction Rates
3.6.2.2.2 Engineering  Construction
Rates
3.6.2.23 Asbestos Worker Rates

3.6.3 Each week Contractor shall submit to
the City's Mayor's Office of Business Opportunity
certified copies of payrolls showing classifications
and wages paid by Contractor, Subcontractors, and
Suppliers for each employee under the Contract, for
any day included in the Contract.

3.7 LABOR CONDITIONS

3.7.1 In the event of labor disputes affecting
Contractor or Contractor's employees, Contractor
shall utilize all possible means to resolve disputes in
order that the Work not be delayed to any extent.
These means will include seeking injunctive relief
and filing unfair labor practice charges, and any
other action available to Contractor.

3.7.2 When Contractor has knowledge that
any actual or potential labor dispute is delaying or is
threatening to delay timely performance of the Work,
Contractor shall immediately notify City Engineer in
writing. No Claims will be accepted by City Engineer
for costs incurred as a result of jurisdictional or labor
disputes.

3.8 DRUG DETECTION AND
DETERRENCE
3.8.1 It is the policy of the City to achieve a

drug-free work force and to provide a workplace that
is free from the use of illegal drugs and alcohol. ltis
also the policy of the City that manufacture,
distribution, dispensation, possession, sale, or use
of illegal drugs or alcohol by contractors while on the
City's premises is prohibited. By executing the
Contract, Contractor represents and certifies that it
meets and will comply with all requirements and
procedures set forth in the Mayor's Policy on Drug
Detection and Deterrence, City Council Motion No.
92-1971 (“Mayor's Policy”) and the Mayor's Drug
Detection and Deterrence  Procedures for
Contractors, Executive Order No. 1-31, (Revised)
("Executive Order"). Mayor's Policy is on file in the
office of the City Secretary. Copies of Executive
Order may be obtained at the location specified in
the Advertisement for Bids.

3.8.1.1 The Executive Order applies to the City's

contracts for labor or services except the

following:

3.8.1.1.1 contracts authorized by
Emergency Purchase Orders,

3.8.1.1.2 contracts in which
imposition of requirements of the
Executive Order would exclude all
potential bidders or proposers, or
would eliminate meaningful
competition for the Contract,
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3.8.1.2

3.8.1.3

3.81.4

3.8.1.5

3.8.1.6

3.8.1.1.3 contracts with companies
that have fewer than 15
employees during any 20-week
period during a calendar year and
no safety impact positions,

3.8.1.14 contracts  with  non-profit
organizations providing services
at no cost or reduced cost to the
public, and

3.8.1.1.5 contracts with federal, state,
or local governmental entities.

Prior to execution of the Contract,

Contractor shall have filed with the City:

3.8.1.2.1 a Drug Policy Compliance
Agreement form (Attachment “A”
to the Executive Order), and

3.8.1.2.2 a copy of Contractor’s drug
free workplace policy, and

3.8.1.2.3 a written designation of all
safety impact positions, if
applicable, or a Contractor's
Certification of a No Safety Impact
Positions form (Attachment “C” to
the Executive Order).

Every six months during performance of
the Contract and upon completion of the
Contract, Contractor shall file a Drug
Policy Compliance Declaration form
(Attachment “B” to the Executive Order).
The Contractor shall submit the Drug
Policy Compliance Declaration within 30
days of expiration of each six-month
period of performance and within 30 days
of completion of the Contract. The first
six-month period shall begin on Date of
Commencement of the Work.

Contractor shall have a continuing
obligation to file updated designation of
safety impact positions when additional
safety impact positions are added to
Contractor's employee workforce during
performance of the Work.

Contractor shall require its Subcontractors
and Suppliers to comply with the Mayor's
Policy and Executive Order. Contractor is
responsible for securing and maintaining
required documents from Subcontractors
and Suppliers for the City inspection
throughout the term of the Contract.

Failure of Contractor to comply with
requirements will be a material breach of
the Contract entitling the City to terminate
in accordance with Section 14.1.

3.9 MATERIALS & EQUIPMENT

3.9.1 Unless otherwise provided in the
Contract, Contractor shall provide and assume full
responsibility for Products, labor, transportation,
construction equipment and machinery, tools,
appliances, fuel, power, light, heat, telephone, water,
sanitary facilities, transportation, temporary facilities,
supplies, and other facilities and incidentals
necessary for Furnishing, performing, testing,
starting-up, and completing the Work.

3.9.1.1 Contractor, Subcontractors, and Suppliers
shall use Ultra Low Sulfur Diesel Fuel in
all diesel operating vehicles and motorized
equipment utilized in performing the Work.
Ultra Low Sulfur Diesel Fuel is defined as
diesel fuel having 15 ppm or the
applicable standard set by state or federal
law or rules and regulations of the Texas
Commission on Environmental Quality, or
the Environmental Protection Agency,
whichever is less in sulfur content. Off-
road Ultra Low Sulfur Diesel Fuel may be
used in lieu of on-road Ultra Low Sulfur
Diesel Fuel. Contractor shall provide,
upon request by City Engineer, proof that
Contractor, Subcontractors, and Suppliers
are using Ultra Low Sulfur Diesel Fuel.

3.9.2 Contractor shall provide Products that
are:
3.9.2.1 new, unless otherwise required or

permitted by the Contract, and
3.9.2.2 of specified quality.
If required by City Engineer, Contractor shall furnish
satisfactory evidence, including reports of required
tests, as to kind and quality of Products.

3.9.3 Contractor shall store Products in a
safe, neat, compact, and protected manner.
Contractor shall also store Products delivered during
the work, along the right-of-way:
3.9.3.1 so as to cause the least inconvenience to
property owners, tenants, and general
public; and
3.9.3.2 so as not to block access to, or be closer
than, three feet to any fire hydrant.
Contractor shall protect trees, lawns, walks, drives,
streets, and other improvements that are to remain,
from damage. |If private or public property is
damaged by Contractor, Contractor shall, at its sole
expense, restore the damaged property to at least
its original condition.

3.9.3.1 Contractor shall obtain City Engineer's
approval for storage areas used for
Products for which payment has been
requested under Paragraph  9.6.1.
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Contractor shall provide the City access to
the storage areas for inspection purposes.
Products, once paid for by the City,
become the property of the City and may
not be removed from place of storage,
without City Engineer's written permission
except for a movement to the site.
Contractor's Installation Floater, required
under Section 11.2, shall cover all perils,
including loss or damage to Products
during storage, loading, unloading, and
transit to the site.

3.10 PRODUCT OPTIONS AND
SUBSTITUTIONS
3.10.1 For Products specified by reference

standards or by description only, Contractor may
provide any Product meeting those standards or
description.

3.10.2 For Products specified by naming one or
more manufacturers with provision for substitutions
or equal, Contractor may submit a request for
substitution for any manufacturer not named.

3.10.3 City Engineer will consider requests for
substitutions only within the first 15 percent of
Contract Time, or first 90 days after date of Notice to
Proceed, whichever is less.

3.10.4 Contractor shall document each request
for substitution with complete data substantiating
compliance of proposed substitution with the
Contract.

3.10.5 A request for substitution constitutes a
representation that Contractor:
3.10.5.1 has investigated the

proposed Product and determined that it
meets or exceeds the quality level of the
specified Product;

3.10.5.2 shall provide the same
warranty for the substitution as for the
specified Product;

3.10.5.3 shall coordinate installation
of the proposed substitution and make
changes to other work which may be
required for the Work to be completed,
with no additional cost or increase in time
to the City;

3.10.54 confirms that cost data is
complete and includes all related costs
under the Contract;

3.10.5.5 waives Claim for additional
costs or time extensions that may
subsequently become apparent; and

3.10.5.6 shall provide review or
redesign services by a design consultant
with appropriate professional license and
shall obtain re-approval and permits from
authorities.

3.10.6 City Engineer will not consider and will
not approve substitutions when:
3.10.6.1 they are indicated or implied
on Shop Drawing or Product Data
submittals  without separate  written
request; or
3.10.6.2 acceptance  will require
revision to the Contract.

3.10.7 City Engineer may reject requests for
substitution, and his decision will be final and
binding on the Parties.

3.1 CASH ALLOWANCES

3.11.1 Contract Price includes Cash
Allowances as identified in the Contract.

3.11.2 The City will pay the actual costs of
Cash Allowance item exclusive of profit, overhead or
administrative costs. If actual costs exceed the
Cash Allowance, City Engineer must approve a
Change Order for the additional costs.

3.12 WARRANTY

3.12.1 Contractor warrants to the City that
Products furnished under the Contract are:

3.12.1.1 free of defects in title;

3.12.1.2 of good quality; and

3.12.1.3 new, unless otherwise

required or permitted by the Contract.

If required by the City Engineer, Contractor shall
furnish satisfactory evidence as to kind, quality and
titte of Products, and that Products conform to
requirements of the Contract.

3.12.2 In the event of a defect in a Product,
either during construction or warranty period,
Contractor shall take appropriate action with
manufacturer of Product to assure correction or
replacement of defective Product with minimum
delay.

3.12.3 Contractor warrants that the Work is
free of defects not inherent in the quality required or
permitted, and that the Work does conform with the
requirements of the Contract. Contractor further
warrants that the Work has been performed in a
thorough and workmanlike manner.
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3.12.4 Contractor warrants that the Work is
free of concentrations on polychlorinated biphenyl
(PCB) and other substances defined as hazardous
by the Comprehensive Environmental Response
Compensation and Liability Act (CERCLA) or any
other applicable law or regulation.

3.12.5 Work not conforming to requirements of
Section 3.12, including substitutions not properly
approved and authorized, may be considered
nonconforming work.

3.12.6 Contractor's warranty excludes remedy
for damage or defect caused by:
3.12.6.1 improper or insufficient
maintenance by the City;
3.12.6.2 normal wear and tear under
normal usage; or
3.12.6.3 claim that hazardous

material was incorporated into the Work, if
that material was specified in the Contract.

3.12.7 Contractor warrants that title to all work
covered by Contractor's request for payment passes
to the City upon incorporation into the Work or upon
Contractor's receipt of payment, whichever occurs
first. The Contractor further warrants that the title is
free of all liens, claims, security interests or other
interests ("Encumbrances"). If not, upon written
demand from City Engineer, Contractor shall
immediately take legal action necessary to remove
Encumbrances.

3.13 TAXES

3.13.1 Contractor shall pay all sales,
consumer, use, and similar taxes, which are in effect
or scheduled to go into effect on or before bids are
received, related to work provided by Contractor.

3.13.2 Contractor shall obtain, and require
Subcontractors and Suppliers to obtain, necessary
permits from the state and local taxing authorities to
perform contractual obligations under the Contract,
including sales tax permits.

3.13.3 The City is exempt from the Federal
Transportation and Excise Tax. Contractor shall
comply with federal regulations governing the
exemptions.

3.13.4 Products incorporated into the Work are
exempt from state sales tax according to provisions
of the TEX. TAX CODE ANN. CH. 151, Subsection H.

3.14 PERMITS, FEES, AND NOTICES

3.14.1 Unless otherwise provided in the
Contract, Contractor shall secure and pay for all
construction permits, licenses, and inspections:
3.14.1.1 necessary for proper
execution and completion of the Work;
and
3.14.1.2 legally required at time bids
are received.

3.15 CONSTRUCTION SCHEDULES

3.15.1 On receipt of Notice to Proceed,
Contractor shall promptly prepare and submit
construction schedule for the Work for City
Engineer's review. The schedule must reflect the
minimum time required to complete the Work not to
exceed Contract Time.

3.15.2 Contractor shall give 24-hour written
notice to City Engineer before commencing work or
resuming work where work has been stopped.
Contractor shall also give the same notice to
inspectors.

3.15.3 Contractor shall incorporate milestones
specified in Summary of Work Specification into the
construction schedule. Contractor's failure to meet a
milestone, as determined by City Engineer, may be
considered a material breach of the Contract.

3.15.4 Each month, Contractor shall submit to
City Engineer a copy of an updated construction
schedule indicating actual progress, incorporating
applicable changes, and indicating courses of action
required to assure completion of the Work within
Contract Time.

3.15.5 Contractor shall keep a current schedule
of submittals that coordinates with the construction
schedule, and shall submit the initial schedule of
submittals to City Engineer for approval.

3.16 DOCUMENTS AND SAMPLES AT THE
SITE
3.16.1 Contractor shall maintain at the site, and

make available to City Engineer, one record copy of
Drawings, Specifications, and  Modifications.
Contractor shall maintain the documents in good
order and marked currently to record changes and
selections made during construction. In addition,
Contractor shall maintain at the site, approved Shop
Drawings, Product Data, Samples, and similar
submittals, which will be delivered to City Engineer
prior to final inspection as required in Paragraph
9.11.4.

3.16.2 Contractor shall maintain all books,
documents, papers, accounting records, and other
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relevant documentation pursuant to the Work and
shall make the books, documents, papers, and
accounting records available to representatives of
the City for review and audits during the Contract
term and for the greater of three years following
Date of Substantial Completion or until all litigation
or audits are fully resolved.

3.16.3 Contractor shall provide to City Attorney
all documents and records that City Attorney deems
necessary to assist in determining Contractor's
compliance with the Contract, with the exception of
those documents made confidential by federal or
state law or regulation.

3.17 MANUFACTURER'S SPECIFICATIONS

3.17.1 Contractor shall handle, store, and
Install Products and perform all work in the manner
required by Product manufacturer.  Should the
Contract and manufacturer's instructions conflict,
Contractor shall report conflict to City Engineer for
resolution prior to proceeding with the affected work.

3.17.2 References in the Contract to the
manufacturer's  specifications,  directions, or
recommendations, mean manufacturer's current
published documents in effect as of date of receipt
of bids, or in the case of a Modification, as of date of
Modification.

3.18 SHOP DRAWINGS, PRODUCT DATA,
AND SAMPLES

3.18.1 Shop Drawings, Product Data, and
Samples are not part of the Contract. The purpose
of Contractor submittals is to demonstrate, for those
portions of the Work for which submittals are
required, the way Contractor proposes to conform to
information given and design concept expressed in
the Contract.

3.18.2 Contractor shall submit to Project
Manager for review the Shop Drawings, Product
Data, and Samples, which are required by the
Contract. Review by Project Manager is subject to
limitations of Paragraph 4.1.4. Contractor shall
transmit the submittals to the Project Manager with
reasonable promptness and in a sequence, so as to
cause no delay in the Work or in activities of the City
or of separate contractors. Contractor shall transmit
submittals in time to allow a minimum of 30 days for
Project Manager’s review prior to date Contractor
needs reviewed submittals returned. This time may
be shortened for a particular job requirement if
approved by Project Manager in advance of
submittal.

3.18.3 Contractor shall certify that the content of
submittals conforms to the Contract without
exception by affixing Contractor's approval stamp
and signature. By certifying and submitting Shop
Drawings, Product Data, and Samples, Contractor
represents, and Contractor's stamp of approval shall
state, that Contractor has determined and verified
materials, quantities, field measurements, and field
construction criteria related to the submittal, and has
checked and coordinated information contained
within the submittals with requirements of the
Contract.

3.18.4 Contractor may not perform any work
requiring submittal and review of Shop Drawings,
Product Data, or Samples until the submittal has
been returned with appropriate review decision by
the Project Manager. Contractor shall perform work
in accordance with the review.

3.18.5 If Contractor performs any work
requiring submittals prior to review and acceptance
of the submittals by Project Manager, such work is at
Contractor’s risk and the City is not obligated to
accept work if the submittals are later found to be
unacceptable.

3.18.6 If, in the opinion of Project Manager, the
submittals are incomplete, or demonstrate an
inadequate understanding of the Work or lack of
review by the Contractor, then submittals may be
returned to the Contractor for correction and
resubmittal.

3.18.7 Contractor shall direct specific attention
in writing and on the resubmitted Shop Drawings,
Product Data, or Samples to any additional
proposed revisions, other than those revisions
requested by Project Manager on previous
submittals.

3.18.8 Contractor is  not relieved of
responsibility for deviations from requirements of the
Contract by Project Manager's review of Shop
Drawings, Product Data, or Samples unless
Contractor has specifically informed Project
Manager in writing of the deviation at the time of the
submittal, and Project Manager has given written
approval of the deviation.

3.18.9 When professional certification of
performance criteria of Products is required by the
Contract, the City may rely upon accuracy and
completeness of the calculations and certifications.

3.18.10 For Product colors or textures to be
selected by the City, Contractor shall submit all
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samples together to allow preparation of a complete
selection schedule.

3.18.11 Contractor shall submit informational
submittals, on which Project Manager is not
expected to take responsive action, as required by
the Contract.

3.18.12 Submittals made by Contractor which
are not required by the Contract may be returned to
Contractor without action.

3.19 CULTURAL RESOURCES AND
ENDANGERED SPECIES
3.19.1 Contractor may not remove or disturb,

or cause to be removed or disturbed, any historical,
archaeological, architectural, or other cultural
artifacts, relics, vestiges, remains, or objects of
antiquity. If Contractor discovers one of these items,
Contractor shall immediately notify City Engineer
and further comply with the requirements of 13 Tex.
Admin. Code Chs. 25 and 26 (2002), or successor
regulation. Contractor shall protect site and cultural
resources from further disturbance until professional
examination can be made or until clearance to
proceed is authorized in writing by City Engineer.

3.19.2 Should either threatened or endangered
plant or animal species be encountered, Contractor
shall cease work immediately in the area of
encounter and notify City Engineer.

3.20 CUTTING AND PATCHING

3.20.1 Contractor is responsible for necessary
cutting, fitting, and patching to accomplish the Work
and shall suitably support, anchor, attach, match,
and trim or seal materials to work of other
contractors. Contractor shall coordinate the Work
with work of other contractors to minimize conflicts,
as provided in Article 6.

3.20.2 Contractor may not endanger work by
cutting, digging, or other action, and may not cut or
alter work of other contractors except by written
consent of City Engineer and affected contractor.

3.21 CLEANING

3.21.1 Contractor shall perform daily cleanup of
all dirt, debris, scrap materials and other disposable
items resulting from Contractor's operations,
whether on-site or off-site. Unless otherwise
authorized in writing by City Engineer, Contractor
shall keep all streets, access streets, driveways,
areas of public access, walkways, and other
designated areas clean and open at all times.

3.21.2 Failure of Contractor to maintain a clean
site, including access streets, is the basis for City
Engineer to issue a Notice of Noncompliance.
Should compliance not be attained within the time
period in the Notice of Noncompliance, City
Engineer may authorize necessary cleanup to be
performed by others and the cost of the cleanup will
be deducted from monies due Contractor.

Contractor shall legally dispose off-site, all waste
materials and other excess materials resulting from
Contractor's operations.

3.22 SANITATION

3.22.1 Contractor shall provide and maintain
sanitary facilities at site for use of all construction
forces under the Contract. Newly-constructed or
existing sanitary facilities may not be used by
Contractor.

3.23 ACCESS TO WORK AND TO
INFORMATION

3.23.1 ., Contractor shall provide the City, Design
Consultant, testing laboratories, and governmental
agencies which have jurisdictional interests, access
to the Work in preparation and in progress wherever
located. Contractor shall provide proper and safe
conditions for the access.

3.23.2 If required by City Engineer, Contractor
shall furnish information concerning character of
Products and progress and manner of the Work,
including information necessary to determine cost of
the Work, such as number of employees, pay of
employees, and time employees worked on various
classes of the Work.

3.24 TRADE SECRETS

3.24.1 Contractor will not make any claim of
ownership of trade secrets as to products used in
the Work, or preparation of any mixture for the Work.
City Engineer will at all times have the right to
demand and Contractor shall furnish information
concerning materials or samples of ingredients of
any materials used, or proposed to be used, in
preparation of concrete placed or other work to be
done. Mixtures, once agreed on, shall not be
changed in any manner without knowledge and
consent of City Engineer. The City will make its best
efforts to protect confidentiality of proprietary
information.

3.25 INDEMNIFICATION

3.25.1 CONTRACTOR AGREES TO AND
SHALL DEFEND, INDEMNIFY, AND HOLD THE
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CITY, ITS AGENTS, EMPLOYEES, OFFICERS,
AND LEGAL REPRESENTATIVES
(COLLECTIVELY THE “CITY”) HARMLESS FOR
ALL CLAIMS, CAUSES OF ACTION, LIABILITIES,
FINES, AND EXPENSES (INCLUDING, WITHOUT
LIMITATION, ATTORNEYS' FEES, COURT
COSTS, AND ALL OTHER DEFENSE COSTS AND
INTEREST) FOR INJURY, DEATH, DAMAGE, OR
LOSS TO PERSONS OR PROPERTY SUSTAINED
IN CONNECTION WITH OR INCIDENTAL TO
PERFORMANCE UNDER THE CONTRACT
INCLUDING, WITHOUT LIMITATION, THOSE
CAUSED BY:

3.25.1.1 CONTRACTOR’S AND/OR
ITS AGENTS/, EMPLOYEES’,
OFFICERS’, DIRECTORS’,
CONTRACTORS), OR

SUBCONTRACTORS’ (COLLECTIVELY
IN NUMBERED SUBPARAGRAPHS .1
through .3, “CONTRACTOR”) ACTUAL
OR ALLEGED NEGLIGENCE OR
INTENTIONAL ACTS OR OMISSIONS;

3.2561.2 THE CITY’S AND
CONTRACTOR’S ACTUAL OR ALLEGED
CONCURRENT NEGLIGENCE,

WHETHER CONTRACTOR IS IMMUNE
FROM LIABILITY OR NOT;
3.25.1.3 THE CITY’S AND
CONTRACTOR'S ACTUAL OR ALLEGED
STRICT PRODUCTS LIABILITY OR
STRICT STATUTORY LIABILITY,
WHETHER CONTRACTOR IS IMMUNE
FROM LIABILITY OR NOT.
CONTRACTOR SHALL DEFEND, INDEMNIFY,
AND HOLD THE CITY HARMLESS DURING THE
TERM OF THE CONTRACT AND FOR FOUR
YEARS AFTER THE CONTRACT TERMINATES.
CONTRACTOR SHALL NOT INDEMNIFY THE
CITY FOR THE CITY'S SOLE NEGLIGENCE.

3.25.2 NOTWITHSTANDING ANYTHING TO
THE CONTRARY, THE LIABILITY  OF
CONTRACTOR FOR THE CITY’'S CONCURRENT
NEGLIGENCE SHALL NOT EXCEED $1,000,000.

3.26 RELEASE AND INDEMNIFICATION -
PATENT, COPYRIGHT, TRADEMARK,
AND TRADE SECRET
INFRINGEMENT

3.26.1 UNLESS OTHERWISE SPECIFICALLY
REQUIRED BY THE CONTRACT, CONTRACTOR
AGREES TO AND SHALL RELEASE AND
DEFEND, INDEMNIFY, AND HOLD HARMLESS
THE CITY, ITS AGENTS, EMPLOYEES,
OFFICERS, AND LEGAL REPRESENTATIVES
(COLLECTIVELY THE “CITY”) FROM ALL CLAIMS
OR CAUSES OF ACTION BROUGHT AGAINST

THE CITY BY ANY PARTY, INCLUDING
CONTRACTOR, ALLEGING THAT THE CITY'S
USE OF ANY EQUIPMENT, SOFTWARE,
PROCESS, OR DOCUMENTS CONTRACTOR
FURNISHES DURING THE TERM OF THE
CONTRACT INFRINGES ON A PATENT,
COPYRIGHT, OR TRADEMARK, OR
MISAPPROPRIATES A  TRADE  SECRET.
CONTRACTOR SHALL PAY ALL COSTS
(INCLUDING, WITHOUT LIMITATION,
ATTORNEYS' FEES, COURT COSTS, AND ALL
OTHER DEFENSE COSTS, AND INTEREST) AND
DAMAGES AWARDED.

3.26.2 CONTRACTOR SHALL NOT SETTLE
ANY CLAIM ON TERMS WHICH PREVENT THE
CITY FROM USING THE EQUIPMENT,
SOFTWARE, PROCESS, OR PRODUCT WITHOUT
THE CITY ENGINEER'S PRIOR WRITTEN
CONSENT.

3.26.3 UNLESS OTHERWISE SPECIFICALLY
REQUIRED BY THE CONTRACT, WITHIN 60
DAYS AFTER BEING NOTIFIED OF THE CLAIM,
CONTRACTOR SHALL, AT ITS OWN EXPENSE,
EITHER:
3.26.3.1 OBTAIN FOR THE CITY THE
RIGHT TO CONTINUE USING THE
EQUIPMENT, SOFTWARE, PROCESS,
OR PRODUCT, OR
3.26.3.2 IF BOTH PARTIES AGREE,
REPLACE OR MODIFY THEM WITH
COMPATIBLE AND  FUNCTIONALLY
EQUIVALENT PRODUCTS.
IF NONE OF THESE ALTERNATIVES IS
REASONABLY AVAILABLE, THE CITY MAY
RETURN THE EQUIPMENT, SOFTWARE, OR
PRODUCT, OR DISCONTINUE THE PROCESS,
AND CONTRACTOR SHALL REFUND THE
PURCHASE PRICE.

3.27 INDEMNIFICATION PROCEDURES

3.271 Notice of Indemnification Claims: If the
City or Contractor receives notice of any claim or
circumstances which could give rise to an
indemnified loss, the receiving party shall give
written notice to the other Party within 10 days. The
notice must include the following:

3.27.141 a description of the
indemnification event in reasonable detail,
3.27.1.2 the basis on which indemnification

may be due, and
3.27.1.3 the anticipated amount of the
indemnified loss.
This notice does not estop or prevent the City from
later asserting a different basis for indemnification or
a different amount of indemnified loss than that
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indicated in the initial notice. If the City does not
provide this notice within the 10-day period, it does
not waive any right to indemnification except to the
extent that Contractor is prejudiced, suffers loss, or
incurs expense because of the delay.

3.27.2 Defense of Indemnification Claims:
3.27.2.1 Assumption of Defense:
Contractor may assume the defense of the
claim at its own expense with counsel
chosen by it that is reasonably satisfactory
to the City. Contractor shall then control
the defense and any negotiations to settle
the claim. Within 10 days after receiving
written notice of the indemnification
request, Contractor must advise the City
as to whether or not it will defend the
claim. If Contractor does not assume the
defense, the City shall assume and control
the defense, and all defense expenses
constitute an indemnified loss.
3.27.2.2 Continued Participation: If
Contractor elects to defend the claim, the
City may retain separate counsel to
participate in, but not control, the defense
and to participate in, but not control, any
settlement negotiations. Contractor may
settle the claim without the consent or
agreement of the City, unless it:
3.27.2.21 would result in injunctive
relief or other equitable remedies
or otherwise require the City to
comply  with  restrictions or
limitations that adversely affect
the City;
3.27.2.2.2 would require the City to
pay amounts that Contractor does
not fund in full; or
3.27.2.2.3  would not result in the City's
full and complete release from all
liabilty to the plaintiffs or
claimants who are parties to or
otherwise bound by the
settlement.

3.28 CONTRACTOR DEBT

IF CONTRACTOR, AT ANY TIME DURING THE
TERM OF THIS AGREEMENT, INCURS A DEBT,
AS THE WORD IS DEFINED IN SECTION 15-122
OF THE HOUSTON CITY CODE OF
ORDINANCES, IT SHALL IMMEDIATELY NOTIFY
CITY CONTROLLER IN WRITING. IF CITY
CONTROLLER BECOMES AWARE THAT
CONTRACTOR HAS INCURRED A DEBT, IT
SHALL IMMEDIATELY NOTIFY CONTRACTOR IN
WRITING. [IF CONTRACTOR DOES NOT PAY
THE DEBT WITHIN 30 DAYS OF EITHER SUCH
NOTIFICATION, CITY CONTROLLER MAY

DEDUCT FUNDS IN AN AMOUNT EQUAL TO THE
DEBT FROM ANY PAYMENTS OWED TO
CONTRACTOR UNDER THIS AGREEMENT, AND
CONTRACTOR WAIVES ANY RECOURSE
THEREFOR. CONTRACTOR SHALL FILE A NEW
AFFIDAVIT OF OWNERSHIP, USING THE FORM
DESIGNATED BY CITY, BETWEEN FEBRUARY 1
AND MARCH 1 OF EVERY YEAR DURING THE
TERM OF THE CONTRACT.

3.29 PRESERVATION OF CONTRACTING
INFORMATION
3.29.1 The requirements of Subchapter J,

Chapter 552, Texas Government Code, may apply
to this Agreement and the Contractor agrees that
this Agreement can be terminated if the Contractor
knowingly or intentionally fails to comply with a
requirement of that subchapter. If the requirements
of Subchapter J, Chapter 552, Texas Government
Code, apply to this Agreement, then for the duration
of this Agreement (including the initial term, any
renewal terms, and any extensions), Contractor shall
preserve all Contracting Information, as defined by
Section 552.003 of the Texas Government Code,
related to this Agreement as provided by the records
retention requirements applicable to the City
pursuant to federal or state law or regulation, city
ordinance or city policy, which record retention
requirements include but are not limited to those set
forth in Chapters 201 and 205 of the Texas Local
Government Code and Texas Administrative Code
Title 13, Chapter 7. Within five business days after
receiving a request from the Director, Contractor
shall provide any Contracting Information related to
this Agreement that is in the custody or possession
of Contractor. Upon the expiration or termination of
this Agreement, Contractor shall, at the Director's
election, either (a) provide, at no cost to the City, all
Contracting Information related to this Agreement
that is in the custody or possession of Contractor, or
(b) preserve the Contracting Information related to
this Agreement as provided by the records retention
requirements applicable to the City pursuant to
federal or state law or regulation, city ordinance or
city policy.

3.29.2 If Contractor fails to comply with any
one or more of the requirements of this Section,
PRESERVATION OF CONTRACTING
INFORMATION, or Subchapter J, Chapter 552,
Texas Government Code, then, in accordance with
and pursuant to the processes and procedures set
forth in Sections 552.373 and 552.374 of the Texas
Government Code, the Director shall provide notice
to the Contractor and may terminate this Agreement.
To effect final termination, the Director must notify
Contractor in writing with a copy of the notice to the
CPO. After receiving the notice, Contractor shall,
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unless the notice directs otherwise, immediately
discontinue all services under this Agreement, and
promptly cancel all orders or subcontracts
chargeable to this Agreement.

ARTICLE 4 - ADMINISTRATION OF THE CONTRACT

41 CONTRACT ADMINISTRATION

411 City Engineer will provide administration
of the Contract and City Engineer is authorized to
issue Change Orders, Work Change Directives, and
Minor Changes in the Work.

4.1.2 City Engineer may act through Project
Manager, Design Consultant, or Inspector. When
the term "City Engineer" is used in the Contract,
action by City Engineer is required unless City
Engineer delegates his authority in writing. The City
Engineer may not delegate authority to render
decisions under Section 4.4.

The City does not have control over or charge of,
and is not responsible for, supervision, construction,
and safety procedures enumerated in Section 3.3.
The City does not have control over or charge of and
is not responsible for acts or omissions of
Contractor, Subcontractors, or Suppliers.

413 The City and Design Consultant may
attend project meetings and visit the site to observe
progress and quality of the Work. The City and
Design Consultant are not required to make
exhaustive or continuous on-site inspections to
check quality or quantity of the Work.

4.1.4 Project Manager will review and
approve or take other appropriate action on
Contractor's submittals, but only for limited purpose
of checking for conformance with information given
and design concept expressed in the Contract.

4.1.5 Project Manager's review of the
submittals is not conducted for purpose of
determining accuracy and completeness of other
details, such as dimensions and quantities, or for
substantiating instructions for installation or
performance of Products, all of which remain the
responsibility of Contractor.

4.1.6 Project Manager's review of submittals
does not relieve Contractor of its obligations under
Sections 3.3, 3.12, and 3.18. Review does not
constitute approval of safety precautions or, unless
otherwise specifically stated by Project Manager in
writing, of construction means, methods, techniques,
sequences, or procedures. Project Manager's

review of a specific item does not indicate approval
of an assembly of which the item is a component.

417 Based on field observations and
evaluations, Project Manager will process
Contractor's progress payments, certify amounts
due Contractor, and issue Certificates for Payment
in the amount certified.

41.8 Project Manager will receive and
forward to City Engineer for his review and records,
written warranties and related documents required
by the Contract and assembled by Contractor.

41.9 Upon written request by Contractor or
Project Manager, City Engineer will resolve matters
of interpretation of or performance of the Contract,
which are not Claims. City Engineer's decisions are
final and binding on the Parties.

4.1.10 City Engineer may reject work which
does not conform to the Contract.

4.1.11 When City Engineer considers it
necessary to implement the intent of the Contract,
City Engineer may require additional inspection or
testing of work in accordance with Paragraphs
13.6.3 and 13.6.4, whether such work is fabricated,
Installed, or completed.

4.2 COMMUNICATIONS IN
ADMINISTRATION OF THE
CONTRACT

421 Except as otherwise provided in the

Contract or when authorized by City Engineer in
writing, Contractor shall communicate with Project
Manager. Contractor shall communicate with
Design Consultant, Design Consultant’s
subconsultants, and separate contractors through
Project Manager. The City will communicate with
Subcontractors and Suppliers through Contractor.

43 CLAIMS AND DISPUTES

4.3.1 Documentation by Project Manager:
Contractor shall submit Claims, including those
alleging an error or omission by Project Manager or
Design Consultant, to Project Manager for
documentation and recommendation to City
Engineer.

43.2 Decision of City Engineer: Upon
submission of Claim by Project Manager or
Contractor, City Engineer will resolve Claims in
accordance with Section 4.4.



CITY OF HOUSTON - CONDITIONS OF THE CONTRACT

DOCUMENT 00700 - GENERAL CONDITIONS

Page 00700/18 of 39
7 March 2022

433 Time Limits on Claims: Claims by
Contractor must be made within 90 days after
occurrence of event giving rise to the Claim.

43.4 Continuing the Contract Performance:
Pending final resolution of a Claim including referral
to non-binding mediation, unless otherwise agreed
in writing, Contractor shall proceed diligently with the
performance of the Contract and the City will
continue to make payments in accordance with the
Contract.

4.3.4.1 Pending final resolution of a Claim
including referral to non-binding
mediation, Contractor is responsible for
safety and protection of physical
properties and conditions at site.

435 Claims for Concealed or Unknown
Conditions: Concealed or unknown physical
conditions include utility lines, other man-made
structures, storage facilities, Pollutants and Pollutant
Facilities, and the like, but do not include conditions
arising from Contractor operations, or failure of
Contractor to properly protect and safeguard
subsurface facilities. Concealed conditions also
include naturally-occurring soil conditions outside
the range of soil conditions identified through
geotechnical investigations, but do not include
conditions arising from groundwater, rain, or flood.

4.3.5.1 If conditions are encountered at the site
which are Underground Facilities or
otherwise  concealed or  unknown
conditions which differ materially from:
43.5.11 those indicated by the
Contract; or
4351.2 conditions which Contractor
could have discovered through
site  inspection,  geotechnical
testing, or otherwise;
then Contractor will give written notice to
City Engineer no later than five days after
Contractor's first observation of the
condition and before condition is
disturbed. Contractor's failure to provide
notice constitutes a waiver of a Claim.

4.3.,5.2 City Engineer will promptly investigate
concealed or unknown conditions. If City
Engineer determines that conditions at the
site are not materially different and that no
change in Contract Price or Contract Time
is justified, City Engineer will notify
Contractor in writing, stating reasons. If
City Engineer determines the conditions
differ materially and cause increase or
decrease in Contractor's cost or time
required for performance of part of the

Work, City Engineer will recommend an
adjustment in Contract Price or Contract
Time, or both, as provided in Article 7.
Opposition by a Party to the City
Engineer's determination must be made
within 21 days after City Engineer has
given notice of the decision. If the Parties
cannot agree on adjustment to Contract
Price or Contract Time, adjustment is
subject to further proceedings pursuant to
Section 4.4,

4.3.6 Claims for Additional Cost: If Contractor
wishes to make a Claim for increase in Contract
Price, Contractor shall give written notice before
proceeding with work for which Contractor intends to
submit a Claim. Prior notice is not required for
Claims relating to an emergency endangering life or
property arising under Section 10.4.

4.3.6.1 Contractor may file a Claim in accordance

with Section 4.4 if Contractor believes it

has incurred additional costs, for the

following reasons:

43.6.1.1 written interpretation of City
Engineer;

4.3.6.1.2 order by City Engineer to
stop the Work when Contractor is
not at fault;

43.6.1.3 suspension of the Work by
City Engineer;

4.3.6.1.4 termination of the Contract
by City Engineer; or

43.6.1.5 The City's non-compliance
with another provision of the
Contract.

4.3.6.2 No increase in Contract Price is allowed
for delays or hindrances to the Work,
except for direct and unavoidable extra
costs to Contractor caused by failure of
the City to provide information and
services, or to make land and materials
available, when required of the City under
the Contract. Any increase claimed is
subject to the provisions of Section 4.4
and Article 7.

4.3.6.3 The City is not liable for Claims for delay
when Date of Substantial Completion
occurs prior to expiration of Contract Time.

43.7 Claims for Additional Time: If
Contractor wishes to make a Claim for an increase
in Contract Time, Contractor shall give written notice
as provided in Section 8.2. In case of continuing
delay, only one Claim is necessary.
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4.4 RESOLUTION OF CLAIMS AND 4.6 INTERIM  PAYMENT WAIVER &
DISPUTES RELEASE

441 City Engineer will review Claims and 46.1 In accordance with section 4.3, the

take one or more of the following preliminary actions
within 30 days of receipt of Claim:
4.41.1 submit a suggested time to meet and
discuss the Claim with City Engineer;
4.4.1.2 reject Claim, in whole or in part, stating
reasons for rejection;
4.4.1.3 recommend approval of the Claim by the
other Party;
4.4.1.4 suggest a compromise; or
4.4.1.5 take other actions as City Engineer deems
appropriate to resolve the Claim.

442 City Engineer may request additional
supporting data from claimant. Party making Claim
shall, within 10 days after receipt of City Engineer's
request, submit additional supporting data requested
by City Engineer.

443 At any time prior to rendering a written
decision regarding a Claim, City Engineer may refer
Claim to non-binding mediation. If Claim is resolved,
City Engineer will prepare and obtain all appropriate
documentation. If Claim is not resolved, City
Engineer will take receipt of Claim and begin a new
review under Section 4.4.

444 If Claim is not referred to or settled in
non-binding mediation, City Engineer may conduct a
hearing and will render a written decision, including
findings of fact, within 75 days of receipt of Claim, or
a time mutually agreed upon by the Parties in
writing. City Engineer may notify Surety and request
Surety's assistance in resolving Claim. City
Engineer's decision is final and binding on the
Parties.

4.5 CONDITION PRECEDENT TO SUIT;
WAIVER OF ATTORNEY FEES AND
INTEREST

451 A final decision by the City Engineer is a

condition precedent to file suit in any jurisdiction for
a claim made in connection with this Contract.

45.2 Neither the City nor Contractor may
recover attorney fees for any claim brought in
connection with this Contract.

45.3 Neither the City nor the Contractor may
recover interest for any damages claim brought in
connection with this Contract except as allowed by
TEXAS LOoCAL GOVERNMENT CODE Chapter 2251.

Contractor shall use due diligence in the -discovery
and submission of any Claim against the City related
to the Contractor’'s work.

4.6.2 The Contractor shall submit any Claim
to the City not later than the 90th day after the
occurrence of the event giving rise to the Claim.

46.3 Any failure to timely comply with the
requirements of section 4.6.2 waives and releases
any Claim when the Contractor submits an
application for payment after the 90th day.

464 This waiver does not cover any
retainage. In case of any conflict of law, this
language shall be revised to the minimum extent
necessary to avoid legal conflict. This waiver is
made specifically for the benefit of the City.

ARTICLE 5 - SUBCONTRACTORS AND

SUPPLIERS
51 AWARD OF SUBCONTRACTS OTHER
CONTRACTS FOR PORTIONS OF
THE WORK
5.1.1 Contractor may not contract with a

Subcontractor, Supplier, person, or entity that City
Engineer has made a reasonable and timely
objection to.

5.1.2 If City Engineer has a reasonable
objection to person or entity proposed by Contractor,
Contractor shall propose another with whom City
Engineer has no reasonable objection.

5.1.3 Contractor shall execute contracts with
approved Subcontractors, Suppliers, persons, or
entities before the Subcontractors or Suppliers begin
work under the Contract. All such contracts must be
executed and sent to the OBO Director and
Contracting Department within 30 days after the
date of the Notice to Proceed and must include
provisions set forth in Articles 3 and 5 of this
Document.

514 Contractor shall notify City Engineer in
writing of any proposed change of Subcontractor,
Supplier, person, or entity previously accepted by
the City.

51.5 Contractor shall make timely payments
to Subcontractors and Suppliers for performance of
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the Contract. Contractor shall protect, defend, and
indemnify the City from any claim or liability arising
out of Contractor's failure to make the payments.
Disputes relating to payment of Business Enterprise
Subcontractors or Suppliers will be submitted to
arbitration in same manner as other disputes under
Business Enterprise subcontracts. Failure of
Contractor to comply with decisions of arbitrator may
be determined by City Engineer a material breach
leading to termination of the Contract.

5.2 CONTRACTOR RESPONSIBILITY FOR
SUBCONTRACTORS
5.2.1 Contractor is responsible to the City, as

may be required by laws and regulations, for all acts
and omissions of Subcontractors, Suppliers, and
other persons and organizations performing or
furnishing any of the Work under direct or indirect
contract with Contractor.

5.2.2 Contractor shall make available to each
proposed Subcontractor, prior to execution of
subcontract, copies of the Contract to which
Subcontractor is bound by this Section 5.2.
Contractor shall notify Subcontractor of any terms of
proposed subcontract which may be at variance with
the Contract.

523 The City's approval of Subcontractor or
Suppliers does not relieve Contractor of its
obligation to perform, or to have performed to the full
satisfaction of the City, the Work required by the
Contract.

524 Unless there is a contractual
relationship between Contractor and a
Subcontractor or Supplier to the contrary, Contractor
shall  withhold no more retainage from
Subcontractors or Suppliers than City withholds from
Contractor under this Agreement. However, once a
Subcontractor or Supplier completes performance,
Contractor shall release all retainage to that
Subcontractor or Supplier regardless if City
continues to retain under this Agreement.

525 Prior to a Subcontractor or Supplier
commencing performance for Contractor, Contractor
shall meet with that Subcontractor or Supplier to
provide instructions on invoicing procedures, dispute
resolution procedures, and statutory rights, such as
claim filing procedures under the McGregor Act.
Subcontractors and Suppliers must certify to the City
Engineer that Contractor has fulfiled the
requirements of this Section.

ARTICLE 6 - CONSTRUCTION BY THE CITY OR
BY SEPARATE CONTRACTORS

6.1 THE CITY'S RIGHT TO PERFORM
CONSTRUCTION AND TO AWARD
SEPARATE CONTRACTS

6.1.1 The City may perform on-site

construction operations related to the Work and as
part of the Project with the City’s workforce or with
separate contractors.

6.2 COORDINATION

6.2.1 The City will coordinate activities of the
City's workforce and of each separate contractor
with work of Contractor, and Contractor shall
cooperate with the City and separate contractors.

6.2.1.1 Contractor shall participate with other
separate contractors and the City in
reviewing their construction schedules
when directed to do so by the Project
Manager. Contractor shall make revisions
to construction schedule and Contract
Price deemed necessary after joint review
and mutual agreement. Construction
schedules shall then constitute schedules
to be used by Contractor, separate
contractors, and the City, until
subsequently revised.

6.2.2 Contractor shall afford to the City and to
separate contractors reasonable opportunity for
introduction and storage of their materials and
equipment, and for performance of their activities.

6.2.3 If part of Contractor's work depends on
proper execution of construction or operations by the
City or a separate contractor, Contractor shall, prior
to proceeding with that portion of the Work, inspect
the other work and promptly report to City Engineer
apparent discrepancies or defects in the other
construction that would render it unsuitable for the
proper execution of the Work. Failure of Contractor
to report apparent discrepancies or defects in the
other construction shall constitute acknowledgment
that the City's or separate contractor's completed or
partially completed construction is fit and proper to
receive  Contractor's work, except as to
discrepancies or defects not then reasonably
discoverable.

6.3 MUTUAL RESPONSIBILITY
6.3.1 The responsible party bears the costs
caused by delays, by improperly timed activities, or

by nonconforming construction.

6.3.2 Contractor shall promptly remedy
damage caused by Contractor to completed or
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partially completed construction or to property of the
City or separate contractor.

6.3.3 Claims or disputes between Contractor
and other City contractors, or subcontractors of other
City contractors, working on the Project must be
submitted to binding arbitration in accordance with
Construction Industry Arbitration Rules of the
American Arbitration Association upon demand by
any party to the dispute or by the City.

6.4 THE CITY'S RIGHT TO CLEAN UP

6.4.1 If dispute arises among Contractor,
separate contractors, and the City as to
responsibility under their respective contracts for
maintaining premises and surrounding area free
from waste materials and rubbish as described in
Section 3.21, the City may clean up and allocate
cost among those responsible, as determined by
City Engineer.

ARTICLE 7 - CHANGES IN THE WORK

7.1 CHANGES

7141 Changes in scope of the Work, subject
to limitations in Article 7 and elsewhere in the
Contract, may be accomplished without invalidating
the Contract, or without notifying Surety by:

7.1.1.1 Change Order;

7.1.1.2 Work Change Directive; or

7.1.1.3 Minor Change in the Work.

71.2 The following types of Change Orders
require City Council approval:
7.1.2.1 a single Change Order that exceeds five
percent of Original Contract Price,
7.1.2.2 a Change Order which, when added to
previous Change Orders, exceeds five
percent of Original Contract Price,
7.1.2.3 a Change Order, in which the total value
of increases outside of the general scope
of work approved by City Council, when
added to increases outside the general
scope of work approved by City Council in
previous Change Orders, exceeds 40
percent of the Original Contract Price,
even if the net increase to the Original
Contract Price is five percent or less.

In this context, “increase” means an
increase in quantity resulting from the addition of
locations not within the scope of work approved by
City Council, or the addition of types of goods or
services not bid as unit price items.

Nothing in this Section is intended to
permit an increase of the Contract Price in excess of

the limit set out in TEX. Loc. Gov'tT CODE ANN.
§252.048 or its successor statute.

713 Contractor shall proceed promptly to
execute changes in the Work provided in
Modifications, unless otherwise stated in the
Modification.

7.2 WORK CHANGE DIRECTIVES

7.21 A Work Change Directive cannot
change Contract Price or Contract Time, but is
evidence that the Parties agree that a change,
ordered by directive, will be incorporated in a
subsequently issued Change Order as to its effect, if
any, on Contract Price or Contract Time.

7.2.2 Failure by Contractor to commence
work identified in a Work Change Directive within the
time specified by City Engineer, or to complete the
work in a reasonable period of time, may be
determined by City Engineer to be a material breach
of Contract.

7.2.3 A Work Change Directive is used in the
absence of total agreement of the terms of a
Change Order. Interim payments are made in
accordance with Paragraph 9.6.1.

7.24 If Contractor signs a Work Change
Directive, then Contractor agrees to its terms
including adjustment in Contract Price and Contract
Time or method for determining them. Agreement
by the Parties to adjustments in Contract Price and
Contract Time are immediately recorded as a
Change Order.

7.2.5 City Engineer, by Work Change
Directive, may direct Contractor to take measures as
necessary to expedite construction to achieve Date
of Substantial Completion on or before expiration of
Contract Time. When the Work is expedited solely
for convenience of the City and not due to
Contractor’s failure to prosecute timely completion of
the Work, then Contractor is entitled to an
adjustment in Contract Price equal to actual costs
determined in accordance with Article 7.

7.3 ADJUSTMENTS IN CONTRACT PRICE

7.3.1 Adjustments in Contract Price are
accomplished by Change Order and are based on
one of the following methods:
7.3.1.1 mutual acceptance of fixed price, properly
itemized and supported by sufficient data
to permit evaluation;
7.3.1.2 unit prices stated in the Contract or
subsequently agreed upon;
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7.3.1.3 cost to be determined in a manner agreed
upon by the Parties and mutually
acceptable fixed or percentage fee; or
7.3.1.4 as provided in Paragraph 7.3.2.

7.3.2 If Contractor does not agree with a
change in Contract Price or Contract Time or the
method for adjusting them specified in the Work
Change Directive within 21 days from date of the
Work Change Directive's issuance, method and
adjustment are determined by City Engineer. If
Project Manager or Contractor disagree with City
Engineer's determination they then may file a Claim
in accordance with Section 4.4.

7.3.2.1 If City Engineer determines a method and
adjustment in Contract Price under
Paragraph 7.3.2, Contractor shall provide,
in a form as City Engineer may prescribe,
appropriate supporting data for items
submitted under Paragraph 7.3.2. Failure
to submit the data within 21 days of
request for the data by City Engineer shall

Overhead Profit

to Contractor for change | 10 percent 0 percent
in the Work performed by
Subcontractors:

to first tier Subcontractors | 10 percent 0 percent
for change in the Work
performed by its
Subcontractors:

to Contractor and | 10 percent 5 percent
Subcontractor for change
in the Work performed by
their respective firms:

constitute waiver of a Claim.

7.3.2.2 Unless otherwise provided in the Contract,
costs for the purposes of this Paragraph
7.3.2 are limited to the following:
7:3.2.241 costs of labor, including
labor burden as stated below for
social security, unemployment
insurance, customary and usual
fringe  benefits required by
agreement or custom, and
Workers' Compensation
insurance;
7.3.2.21.1 the maximum labor
burden applied to costs of
labor for changes in the
Work is 55 percent;

7.3.2.2.2 costs of materials, supplies, .

and equipment, including cost of

transportation, whether
incorporated or consumed;

73223 rental costs of machinery
and equipment, exclusive of hand
tools, whether rented from
Contractor or others, with prior
approval of City Engineer;

73224 costs of premiums for
Bonds and insurance and permit
fees related to the change in the
Work;

7.3.2.25 additional costs of direct
supervision of work and field office
personnel directly attributable to
the change; and

7.3.2.2.6 allowances for overhead
and profit as stated below.
7.3.2.26.1 the maximum

allowances for overhead
and profit on increases
due to Change Orders:
7.3.2.2.6.2 for changes in the
Work performed by
Contractor and
Subcontractors,
allowance for overhead
and profit are applied to
an amount equal to cost
of all additions less cost of
all deletions to the Work.
Allowance for overhead to
Contractor and first tier

Subcontractors on
changes performed by
Subcontractors are

applied to an amount
equal to the sum of all
increases to the Work by
applicable
Subcontractors.

7.3.3 If the City deletes or makes a change,
which results in a net decrease in Contract Price, the
City is entitled to a credit calculated in accordance
with Paragraphs 7.3.1 and 7.3.2 and Subparagraphs
7.3.2.1, and 7.3.2.2.1 through 7.3.2.2.5. When both
additions and credits covering related work or
substitutions are involved in a change, allowance for
overhead and profit is figured on the basis of a net
increase, if any, with respect to that change in
accordance with Subparagraph 7.3.2.2.6.

7.34 When Contractor agrees with the
determination made by City Engineer concerning
adjustments in Contract Price and Contract Time, or
the Parties otherwise reach agreement upon the
adjustments, the agreement will be immediately
recorded by Change Order.
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7.4 MINOR CHANGES IN THE WORK

7.4.1 A Minor Change in Work is binding on
the Parties. Contractor shall acknowledge, in a
written form acceptable to City Engineer, that there
is no change in Contract Time or Contract Price and
shall carry out the written orders promptly.

ARTICLE 8 - TIME

8.1 PROGRESS AND COMPLETION

8.1.1 Time is of the essence in the Contract.
By executing the Contract, Contractor agrees that
Contract Time is a reasonable period for performing
the Work.

8.1.2 Computation of Time: In computing any
period of time prescribed or allowed by the General
Conditions, the day of the act, event, or default after
which designated period of time begins to run is not
to be included. Last day of the period so computed
is to be included, unless it is a Sunday or Legal
Holiday, in which event the period runs until end of
next day which is not a Sunday or Legal Holiday.
Sundays and Legal Holidays are considered to be
days and are to be included in all other time
computations relative to Contract Time.

8.1.3 Contractor may not commence the Work
prior to the effective date of insurance and Bonds
required by Article 11.

8.1.4 Contractor shall proceed expeditiously
and without interruption, with adequate forces, and
shall achieve Date of Substantial Completion within
Contract Time.

8.1.5 Should progress of the Work fall behind
construction schedule, except for reasons stated in
Paragraph 8.2.1, Contractor shall promptly submit at
the request of Project Manager, updated
construction schedule to City Engineer for approval.
Contractor's failure to submit updated schedule may,
at City Engineer's discretion, constitute a material
breach of the Contract. Contractor shall take action
necessary to restore progress by working the hours,
including night shifts and lawful overtime operations
as necessary, to achieve Date of Substantial
Completion within Contract Time.

8.1.6 Except in connection with safety or
protection of persons or the Work or property at the
site or adjacent to the site, and except as otherwise
indicated in the Contract, all the Work at the site will
be performed Monday through Saturday between
the hours of 7:00 a.m. and 7:00 p.m. Contractor

may not perform work between 7:00 p.m. and 7:00
a.m., on a Sunday, or on a Legal Holiday, without
giving City Engineer 24-hour prior written notice and
receiving written consent of City Engineer.

8.2 DELAYS AND EXTENSIONS OF TIME

8.2.1 Contractor may request extension of
Contract Time for a delay in performance of work
that arises from causes beyond control and without
fault or negligence of Contractor. Examples of these
causes are:

8.2.1.1 acts of God or of the public enemy;

8.21.2 acts of government in its sovereign
capacity;

8.2.1.3 fires;

8.2.1.4 floods;

8.2.1.5 epidemics;

8.2.1.6 quarantine restrictions;

8.2.1.7 strikes;

8.2.1.8 freight embargoes;

8.2.1.9 unusually severe weather; and

8.2.1.10 discovery of Pollutants or

Pollutant Facilities at the site.

8.2.2 For any reason other than those listed in
Section 4.3.6.2, if the Contractor’s work is delayed in
any manner or respect, the Contractor shall have no
claim for damages and shall have no right of
additional compensation from the City by reason of
any delay or increased expense to the Contractor's
work, except for an extension of time as provided in
this provision.

8.2.3 Contractor may request an extension of
Contract Time for delay only if:
8.2.3.1 delay is caused by failure of Subcontractor
or Supplier to perform or make progress;
and
8.2.3.2 cause of failure is beyond control of both
Contractor and Subcontractor or Supplier.

824 Claims relating to Contract Time must
be made in accordance with Paragraph 4.3.7.

8.2.5 Claims for extending or shortening
Contract Time are based on written notice promptly
delivered by the Party making Claim to other Party.
Claim must accurately describe occurrence
generating Claim, and a statement of probable effect
on progress of the Work.

8.2.6 Claims for extension of Contract Time
are considered only when a Claim is filed within the
time limits stated in Paragraph 4.3.3.
8.2.6.1 Notwithstanding paragraph 4.3.3, an
extension of time for delays under this
paragraph may be granted only upon
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written application by the Contractor within
48 hours from the claimed delay.

8.2.7 Written notice of Claim must be
accompanied by claimant’s written statement that
adjustment claimed is entire adjustment to which
claimant is entitled as a result of the occurrence of
the event. When the Parties cannot agree, Claims
for adjustment in Contract Time are determined by
City Engineer in accordance with Section 4.4.

8.2.8 Adjustments to Contract Time are
accomplished by Change Order.

ARTICLE 9 - PAYMENTS AND COMPLETION

9.1 UNIT PRICE WORK

9.11 Where the Contract provides that all or
part of the Work is based on Unit Prices, the Original
Contract Price includes, for all Unit Price work, an
amount equal to the sum of Unit Prices times Unit
Price Quantities for each separately identified item
of Unit Price work.

9.1.2 Each Unit Price includes an amount to
cover Contractor's overhead and profit for each
separately identified item.

9.1.3 The Contractor may not make a Claim
against the City for excess or deficiency in Unit Price
Quantities provided in the Contract, except as
provided in Subparagraph 9.1.4. Payment at the
prices stated in the Contract is in full for the
completed work. Contractor is not entitled to
additional payment for materials, supplies, labor,
tools, machinery and all other expenditures
incidental to satisfactory completion of the Work.

9.1.4 City Engineer may increase or decrease
quantities of the Work within limitations stated in
Paragraph 7.1.2. Contractor is entitled to payment
for actual quantities of items provided at Unit Prices
set forth in the Contract.

9.1.5 Where the final quantity of work
performed by Contractor on Major Unit Price Work
item differs by more than 25 percent from quantity of
the item stated in the Contract, a Party may request
an adjustment in Unit Price, for the portion that
differs by more than 25 percent, by a Change Order
under Section 7.3.

9.2 ESTIMATES FOR PAYMENT, UNIT
PRICE WORK
9.2.1 Following the day of each month

indicated in the Contract, Project Manager will

prepare a Certificate for Payment for the preceding
monthly period based on estimated units of work
completed. Prior to preparing Certificate of
Payment, Contractor shall have submitted to City
Engineer, on a form approved by the Director of the
Office of Business Opportunity, evidence satisfactory
to the City Engineer of payments made to
Subcontractors and Suppliers for the month
preceding the month for which the Certificate for
Payment is prepared, including evidence of
electronic submission of certified payrolls.

9.2.2 Before final completion, City Engineer
will review and confirm with Contractor the actual
final installed Unit Price quantities. City Engineer's
determination of actual final installed Unit Price
quantities will be included in the final Certificate for
Payment and any previous underpayments and
overpayments will be reconciled with the actual final
Unit Price quantities. Contractor shall file written
notice of intent to appeal, if any, City Engineer’s
determination within 10 days of receipt of final
Certificate for Payment. Upon expiration of the 10-
day period, City Engineer's decision is final and
binding on the Parties. If Contractor submits notice
within the 10-day period, Contractor shall submit a
Claim in accordance with Section 4.4,

9.3 STIPULATED PRICE WORK

9.3.1 For work contracted on a Stipulated
Price basis, 10 days before submittal of first
Application for Payment, Contractor shall submit to
City Engineer a Schedule of Values allocated to
various portions of the Work, prepared in the form
and supported by the data as City Engineer may
require to substantiate its accuracy. This schedule,
as approved by City Engineer, is used as a basis for
approval of Contractor's Applications for Payment.

94 APPLICATIONS FOR  PAYMENT,
STIPULATED PRICE WORK

9.4.1 For work contracted on a Stipulated
Price basis, Contractor shall submit Applications for
Payment to City Engineer each month on a form
acceptable to City Engineer in accordance with
Schedule of Values. Application must indicate
percentages of completion of each portion of the
Work listed in Schedule of Values as of the end of
the period covered by the Application for Payment.

9.4.2 Applications for Payment must be
supported by substantiating data as City Engineer
may require and must reflect retainages as provided
below. Evidence satisfactory to the City Engineer of
payments made to Subcontractors and Suppliers for
the month preceding the month for which the
Application for Payment is submitted must
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accompany each Application for Payment on a form
approved by the Director of the Office of Business
Opportunity. Evidence of electronic submission of
certified payrolls must be included. Application must
be sworn and notarized.

9.5 CERTIFICATES FOR PAYMENT

9.5.1 City Engineer will, within 10 days after
the date specified in the Contract for Unit Price work,
or upon receipt of Contractor's Application for
Payment for Stipulated Price work, issue a
Certificate for Payment for work based on amount
which City Engineer determines is properly due, with
copy to Contractor.

9.5.2 Unless otherwise provided in the
Contract, payment for completed work and for
properly stored Products is conditioned upon
compliance with procedures satisfactory to City
Engineer to protect the City's interests. Procedures
will include applicable insurance, storage, and
transportation to site for materials and equipment
stored off-site. Contractor is responsible for
maintaining materials and equipment until Date of
Substantial Completion.

9.5.3 Contractor shall document its use of
Ultra Low Sulfur Diesel Fuel by providing invoices
and receipts evidencing Contractor's use.

9.6 COMPUTATIONS OF CERTIFICATES
FOR PAYMENT
9.6.1 Subject to the provisions of the

Contract, the amount of each Certificate for Payment
is calculated as follows:
9.6.1.1 that portion of Contract Price allocated to
completed work as determined by:
9.6.1.1.1 multiplying the percentage
of completion of each portion of
the Work listed in the Schedule of
Values by the value of that portion
of the Work, or
9.6.1.1.2 multiplying Unit Price
quantities Installed times the Unit
Prices listed in the Contract;
9.6.1.2 plus progress payments for completed
work that has been properly authorized by
Modifications;
less retainage of five percent;
plus actual costs, properly substantiated
by certified copies of invoices and freight
bills, of non-perishable materials and
equipment delivered and properly stored,
if approved in advance by Project
Manager, less 15 percent;
9.6.1.5 less any previous payments by the City.

P G

oo
NS

© ©

Page 00700/25 of 39
7 March 2022
9.7 DECISIONS TO WITHHOLD
CERTIFICATION
9.7.1 City Engineer may decline to certify

payment and may withhold payment in whole or in
part to the extent reasonably necessary to protect
the City if, in City Engineer's opinion, there is reason
to believe that:
9.7.1.1 nonconforming work has not been
remedied;
9.71.2 the Work cannot be completed for
unpaid balance of Contract Price;
9.7.1.3 there is damage to the City or another
contractor;
9.7.1.4 the Work will not be completed within
Contract Time and that unpaid balance will
not be adequate to cover actual and
liquidated damages;
9.7.1.5 probable evidence that third party claims
will be filed in court, in arbitration, or
otherwise;
9.7.1.6 Contractor has failed to make payments to
Subcontractors or Suppliers for labor,
material, or equipment; or
9.7.1.7 Contractor has persistently failed to carry
out work in accordance with the Contract.
9.7.1.8 Contractor has not paid Subcontractors or
Suppliers because of a payment dispute;
or
9.7.1.9 Contractor has failed to provide
satisfactory  evidence described in
Paragraphs 9.2.1,9.4.2, and 9.8.2.

9.7.2 When the above reasons for withholding
certification are removed, certification will be made
for amounts previously withheld.

9.7.3 City Engineer may decline to certify
payment and may withhold request for payment in
whole or in part upon failure of Contractor to submit
initial construction schedule or monthly schedule
updates, as required in Paragraphs 3.15.1 and
3.15.3.

9.8 PROGRESS PAYMENTS

9.8.1 The City will make payment, in an
amount certified by City Engineer, within 20 days
after City Engineer has issued a Certificate for
Payment.

9.8.2 The City has no obligation to pay or to
facilitate the payment to a Subcontractor or Supplier,
except as may otherwise be required by law.
Contractor shall comply with the prompt payment
requirements of Chapter 2251 of the Government
Code. State law requires payment of
Subcontractors and Suppliers by Contractor within 7
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calendar days of Contractor's receipt of payment
from the City, unless there is a payment dispute
between Contractor and a Subcontractor or Supplier
evidenced on a form approved by the Director of
Mayor's Office of Business Opportunity and
submitted to the City Engineer each month with
Application for Payment or Estimate for Payment.
CONTRACTOR SHALL DEFEND AND INDEMNIFY
THE CITY FROM ANY CLAIMS OR LIABILITY
ARISING OUT OF CONTRACTOR'S FAILURE TO
MAKE THESE PAYMENTS.

9.8.2.1 The City may, upon request and at the
discretion of City Engineer, furnish to
Subcontractor  information  regarding
percentages of completion or the amounts
applied for by Contractor, and action taken
thereon by the City because of work done
by the Subcontractor.

9.8.2.2 Contractor shall prepare and submit to
City Engineer a Certification of Payment to
Subcontractors and Suppliers form to be
attached to each monthly Estimate for
Payment or Application for Payment.

9.8.3 A Certificate for Payment, a progress
payment, or partial or entire use or occupancy of the
Work by the City, does not constitute acceptance of
work which is not in accordance with the Contract.

9.9 DATE OF SUBSTANTIAL
COMPLETION
9.9.1 When Contractor considers the Work, or

a portion thereof designated by City Engineer, to be
substantially complete, Contractor shall prepare and
submit to Project Manager a comprehensive punch
list of items to be completed or corrected. Failure to
include an item on the punch list does not alter the
responsibility of Contractor to comply with the
Contract.

9.9.1.1 By submitting the punch list to Project
Manager, Contractor represents that work
on the punch list will be completed within
the time provided for in Subparagraph
9.94.3.

9.9.2 Upon receipt of Contractor's punch list,
Project Manager will inspect the Work, or designated
portion thereof, to verify that the punch list contains
all items needing completion or correction. If Project
Manager's inspection discloses items not on
Contractor’s punch list, the items must be added to
the punch list of items to be completed or corrected.
If Project Manager's inspection reveals that
Contractor is not yet substantially complete,

Contractor shall complete or correct the deficiencies
and request another inspection by Project Manager.
The City may recover the costs of re-inspection from
Contractor.

9.9.3 Prior to City Engineer's issuing a
Certificate of Substantial Completion, Contractor
shall also provide:
9.9.3.1 Certificate of Occupancy for new
construction, or Certificate of Compliance
for remodeled work, as applicable, and
9.9.3.2 compliance with Texas Accessibility
Standards through state inspection of the
Work, if required. If Contractor calls for
inspection in a timely manner and the
inspection is delayed through no fault of
Contractor, and City Engineer so confirms,
City Engineer may, upon request by
Contractor, add the inspection to the
punch list in Paragraph 9.9.2 and issue a
Certificate of Substantial Completion.

9.94 When the Work, or designated portion
thereof, is determined by City Engineer to be
sufficiently complete in accordance with the Contract
so the City can occupy or utilize the Work, or
designated portion thereof, for the purpose for which
it is intended, City Engineer will prepare a Certificate
of Substantial Completion that incorporates the
punch list in Paragraph 9.9.2 and establishes:
9.9.4.1 Date of Substantial Completion;
9.9.4.2 responsibilities of the Parties for security,
maintenance, heating, ventilating and air
conditioning, utilities, damage to the Work,
and insurance; and
9.9.4.3 fixed time within which Contractor shall
complete all items on punch list of items to
be corrected accompanying the certificate.

9.9.5 Warranties required by the Contract
shall commence on the Date of Substantial
Completion unless otherwise provided by City
Engineer in Certificate of Substantial Completion.
Warranties may not commence on items not
substantially completed.

9.9.6 After Date of Substantial Completion

and upon application by Contractor and approval by

City Engineer, the City may make payment,

reflecting adjustment in retainage, if any, as follows:

9.9.6.1 with the consent of Surety, the City may

increase payment to Contractor to 96

percent of Contract Price, less value of

items to be completed and accrued
liguidated damages.

9.9.7 Contractor shall complete or correct the
items in Paragraph 9.9.2 within the time period set
out in the Certificate of Substantial Completion. If
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Contractor fails to do so, the City may issue a Notice
of Noncompliance and proceed according to Section
2.5.

9.10 PARTIAL OCCUPANCY OR USE

9.10.1 The City may occupy or use any
completed or partially completed portion of the Work
at any stage, provided the occupancy or use is
consented to by Contractor and Contractor's insurer
and authorized by public authorities having
jurisdiction over the Work. Consent of Contractor to
partial occupancy or use may not be unreasonably
withheld.

9.10.2 Immediately prior to the partial
occupancy or use, Project Manager and Contractor
shall jointly inspect the area to be occupied or
portion of the Work to be used to determine and
record condition of the Work.

9.10.3 Partial occupancy or use of a portion of
the Work does not constitute acceptance of work not
in compliance with requirements of the Contract.

9.11 FINAL COMPLETION AND FINAL
PAYMENT
9.11.1 Contractor shall review the Contract and

inspect the Work prior to Contractor notification to
City Engineer that the Work is complete and ready
for final inspection. Contractor shall submit affidavit
that the Work has been inspected and that the Work
is complete in accordance with requirements of the
Contract.

9.11.2 Project Manager will make final
inspection within 15 days after receipt of
Contractor’s written notice that the Work is ready for
final inspection and acceptance. If Project Manager
finds the Work has been completed in accordance
with the Contract, Contractor shall submit items set
out in Paragraph 9.11.4 and, for stipulated price
contracts, a final Application for Payment. City
Engineer will, within 10 days, issue Certificate of
Final Completion stating that to the best of City
Engineer’'s knowledge, information, and belief, the
Work has been completed in accordance with the
Contract, and will recommend acceptance of the
Work by City Council.

9.11.3 Should work be found not in compliance
with requirements of the Contract, City Engineer will
notify ~ Contractor in  writing of items of
noncompliance. Upon inspection and acceptance of
the corrections by Project Manager, compliance with
all procedures of Paragraph 9.11.2, and Contractor's
submission of the items set out in Paragraph 9.11.4,

the City Engineer will issue Certificate of Final
Completion to Contractor as provided in Paragraph
9.11.2.

9.114 Contractor shall submit the following
items to City Engineer before City Engineer will
issue a Certificate of Final Completion:
9.11.4.1 affidavit that payrolls,
invoices for materials and equipment, and
other indebtedness of  Contractor
connected with the Work, less amounts
withheld by the City, have been paid or
otherwise satisfied. If required by City
Engineer, Contractor shall submit further
proof including waiver or release of lien or
claims from laborers or Suppliers of
Products;
9.11.4.2 certificate evidencing that
insurance required by the Contract to
remain in force after final payment is
currently in effect, will not be canceled or
materially changed until at least 30 days
written notice has been given to the City;
9.114.3 written  statement  that
Contractor knows of no substantial reason
that insurance will not be renewable to
cover correction and warranty period
required by the Contract;
9.11.4.4 consent of Surety to final
payment; and
9.11.45 copies of record documents,
maintenance manuals, tests, inspections,
and approvals.
Upon City Engineer's issuance of a Certificate of
Final Completion, Contractor may request increase
in payment to 99 percent of Contract Price, less
accrued liquidated damages.

9.11.5 If Contractor fails to submit required
items in Paragraph 9.11.4 within 10 days of Project
Manager's inspection of the Work under Paragraph
9.11.2 or Paragraph 9.11.3, City Engineer may, but
is not obligated to:

9.11.5.1 deduct liquidated damages
accrued from monies held;
9.11.5.2 proceed to City Council for

acceptance of the Work, minus some or all
of the items Contractor fails to submit
under Paragraph 9.11.4; and,

9.11.5.3 upon acceptance by City
Council of the portion of the Work
completed, make final payment as set out
in Paragraph 9.11.8.

9.11.6 If final completion is materially delayed
through no fault of Contractor, or by issuance of
Change Orders affecting date of final completion,
and City Engineer so confirms, the City may, upon
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application by Contractor and certification by City
Engineer, and without terminating the Contract,
make payment of balance due for that portion of the
Work fully completed and accepted.

9.11.7 If remaining balance due for work not
corrected is less than retainage stipulated in the
Contract, Contractor shall submit to City Engineer
written consent of Surety to payment of balance due
for that portion of the Work fully completed and
accepted, prior to certification of the payment. The
payment is made under terms governing final
payment, except that it does not constitute waiver of
Claims.

9.11.8 The City will make final payment to
Contractor within 30 days after acceptance of the
Work by City Council, subject to limitations, if any, as
stated in the Contract.

9.11.9 Acceptance of final payment by
Contractor shall constitute a waiver of all Claims,
whether known or unknown, by Contractor, except
those previously made in writing and identified by
Contractor as unsettled at the time of final payment.

9.12 LIQUIDATED DAMAGES

9.121 Contractor, Surety, and the City agree
that failure to complete the Work within Contract
Time will cause damages to the City and that actual
damages from harm are difficult to estimate
accurately. Therefore, Contractor, Surety, and the
City agree that Contractor and Surety are liable for
and shall pay to the City the amount stipulated in
Supplementary Conditions as liquidated damages,
and that the amount of damages fixed therein is a
reasonable forecast of just compensation for harm to
the City resulting from Contractor's failure to
complete the Work within Contract Time. The
amount stipulated will be paid for each day of delay
beyond Contract Time until Date of Substantial
Completion.

9.12.2 Contractor shall pay the City an amount
equal to $1,200.00 per diesel operating vehicle or
piece of motorized equipment per incident of high
sulfur diesel fuel usage.

ARTICLE 10 - SAFETY PRECAUTIONS

10.1 SAFETY PROGRAMS

10.1.1 Contractor is responsible for initiating,
maintaining, and supervising all safety precautions
and programs in connection with performance of the
Contract. Contractor shall submit a safety program
to City Engineer prior to mobilizing for the Work, and

is solely responsible for safety, efficiency, and
adequacy of ways, means, and methods, and for
damage which might result from failure or improper
construction, maintenance, or operation performed
by Contractor.

10.2 POLLUTANTS AND  POLLUTANT
FACILITIES
10.2.1 If Contractor encounters material on-site

which it reasonably believes to be a Pollutant or
facilities which it reasonably believes to be a
Pollutant Facility, Contractor shall immediately stop
work in affected area and immediately notify City
Engineer, confirming the notice thereafter in writing.

10.2.2 If City Engineer determines that the
material is a Pollutant or facility is a Pollutant
Facility, work in affected area may not be resumed
except by Modification, and only if the work would
not violate applicable laws or regulations.

10.2.3 If City Engineer determines that the
material is not a Pollutant or a facility is not a
Pollutant Facility, work in affected area will be
resumed upon issuance of a Modification.

10.2.4 Contractor is not required to perform,
unless authorized by Change Order, work relating to
Pollutants or Pollutant Facilities except for that work
relating to Pollutants or Pollutant Facilities specified
in the Contract.

10.3 SAFETY OF THE ENVIRONMENT,
PERSONS, AND PROPERTY

10.3.1 Contractor shall take reasonable
precautions for safety and shall provide reasonable
protection to prevent damage, injury, or loss from all
causes, to:
10.3.1.1 employees performing work
on-site, and other persons who may be
affected thereby;
10.3.1.2 work, including Products to
be incorporated into the Work, whether in
proper storage, under control of
Contractor or Subcontractor; and
10.3.1.3 other property at or adjacent
to the site, such as trees, shrubs, lawns,
walks, pavements, roadways, structures,
utilities, and Underground Facilities not
designated for removal or replacement in
course of construction.

10.3.2 Contractor shall give notices and comply
with applicable laws, ordinances, rules, regulations,
and lawful orders of public authorities bearing on
safety of persons, property, or environment.
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10.3.2.1 Contractor shall comply with
requirements of Underground Facility
Damage Prevention and Safety Act TEX.
UTIL. CODE ANN. Ch. 251 (Vernon Supp.
2002).

10.3.2.2 Contractor shall comply with
all safety rules and regulations of the
Federal Occupational Health and Safety
Act of 1970 and subsequent amendments
(OSHA).

10.3.3 Contractor shall erect and maintain, as
required by existing conditions and performance of
the Contract, reasonable safeguards for safety and
protection of persons and property, including posting
danger signs and other warnings against hazards,
promulgating safety regulations, and notifying
owners and users of adjacent sites and utilities.

10.3.4 Contractor shall designate responsible
member of Contractor's organization at site whose
duty is prevention of accidents. This person will be
Contractor’'s  Superintendent unless otherwise
designated by Contractor in writing to City Engineer.

10.3.5 Contractor shall prevent windblown dust
and may not burn or bury trash debris or waste
products  on-site. Contractor shall prevent
environmental pollution, including but not limited to
particulates, gases and noise, as a result of the
Work.

10.3.6 When use or storage of hazardous
materials or equipment, or unusual methods are
necessary for execution of the Work, Contractor
shall exercise utmost care and carry on the activities
under supervision of properly qualified personnel.

10.3.7 Contractor shall promptly remedy
damage and loss to property referred to in
Subparagraphs 10.3.1.2 and 10.3.1.3, caused in
whole or in part by Contractor, or Subcontractors,
which is not covered by insurance required by the
Contract. Contractor is not required to remedy
damage or loss attributable to the City, Design
Consultant, or other contractors.

10.4 EMERGENCIES

10.4.1 In emergencies affecting safety of
persons or property, Contractor shall act at
Contractor's discretion to prevent imminent damage,
injury, or loss. Additional compensation or extension
of time claimed by Contractor because of
emergencies are determined as provided in Article
7.

ARTICLE 11 - INSURANCE AND BONDS

11.1 GENERAL INSURANCE
REQUIREMENTS
11.1.1 With no intent to limit Contractor's

liability under indemnification provisions set forth in
Paragraphs 3.25 and 3.26, Contractor shall provide
and maintain in full force and effect during term of
the Contract and all extensions and amendments
thereto, at least the following insurance and
available limits of liability.

11.1.2 If any of the following insurance is
written as “claims made” coverage and the City is
required to be carried as additional insured, then
Contractor's insurance shall include a two-year
extended discovery period after last date that
Contractor provides any work under the Contract.

11.1.3 Aggregate amounts of coverage, for
purposes of the Contract, are agreed to be amounts
of coverage available during fixed 12-month policy
period.

11.2 INSURANCE TO BE PROVIDED BY
CONTRACTOR

11.2.1 Risks and Limits of Liability: Contractor
shall maintain the insurance coverages in the
listed amounts, as set out in Table 1.

11.2.2 If Limit of Liability for Excess Coverage
is $2,000,000 or more, Limit of Liability for
Employer's Liability may be reduced to $500,000.

11.2.3 Insurance Coverage: At all times during
the term of this Contract and any extensions or
renewals, Contractor shall provide and maintain
insurance coverage that meets the Contract
requirements. Prior to beginning performance under
the Contract, at any time upon the Director's
request, or each time coverage is renewed or
updated, Contractor shall furnish to the Director
current certificates of insurance, endorsements, all
policies, or other policy documents evidencing
adequate coverage, as necessary. Contractor shall
be responsible for and pay (a) all premiums and (b)
any claims or losses to the extent of any deductible
amounts. Contractor waives any claim it may have
for premiums or deductibles against the City, its
officers, agents, or employees. Contractor shall also
require all subcontractors or consultants whose
subcontracts exceed $100,000 to provide proof of
insurance coverage meeting all requirements stated
above except amount. The amount must be
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commensurate with the amount of the subcontract,
but no less than $500,000 per claim.

11.2.4 Form of insurance: The form of the
insurance shall be approved by the Director and the
City Attorney; such approval (or lack thereof) shall
never (a) excuse non-compliance with the terms of
this Section, or (b) waive or estop the City from
asserting its rights to terminate this Contract. The
policy issuer shall (1) have a Certificate of Authority
to transact insurance business in Texas, or (2) be an
eligible non-admitted insurer in the State of Texas
and have a Best's rating of at least B+, and a Best's
Financial Size Category of Class VI or better,
according to the most current Best's Key Rating
Guide. Each insurer is subject to approval by City
Engineer in City Engineer's sole discretion as to
conformance with these requirements.

11.2.5 Required Coverage: The City shall be
an Additional Insured under this Contract, and all
policies except Professional Liability and Worker's
Compensation must nhame the City as an Additional
Insured. Contactor waives any claim or right of
subrogation to recover against the City, its officers,
agents, or employees, and each of Contractor's
insurance policies except professional liability must
contain coverage waiving such claim. Each policy,
except Workers’ Compensation and Professional
Liability, must also contain an endorsement that the
policy is primary to any other insurance available to
the Additional Insured with respect to claims arising
under this Contract. If professional liability coverage
is written on a "claims made" basis, Contractor shall
also provide proof of renewal each year for two
years after substantial completion of the Project, or
in the alternative: evidence of extended reporting
period coverage for a period of two years after
substantial completion, or a project liability policy for
the Project covered by this Contract with a duration
of two years after substantial completion.

11.2.6 Deductibles: Contractor assumes and
bears any claims or losses to extent of deductible
amounts and waives any claim it may ever have for
same against the City, its officers, agents, or
employees.

11.2.7 Notice: CONTRACTOR SHALL GIVE
30 DAYS’ ADVANCE WRITTEN NOTICE TO THE
DIRECTOR IF ANY OF ITS INSURANCE
POLICIES ARE CANCELED OR NON-RENEWED.
Within the 30-day period, Contractor shall provide
other suitable policies in order to maintain the
required coverage. If Contractor does not comply
with this requirement, the Director, at his or her sole
discretion, may immediately suspend Contractor
from any further performance under this Agreement
and begin procedures to terminate for default.

11.2.8 Subrogation:  Contractor waives any
claim or right of subrogation to recover against the
City, its officers, agents, or employees. Each policy,
except professional liability, must contain an
endorsement waiving such claim.

11.2.9 Endorsement of Primary Insurance:
Each policy, except Workers’ Compensation
policies, must contain an endorsement that the
policy is primary insurance to any other insurance
available to additional insured with respect to claims
arising hereunder.

11.2.10 Liability for Premium: Contractor is
solely responsible for payment of all insurance
premium requirements hereunder and the City is not
obligated to pay any premiums.

11.2.11 Additional Requirements for Workers'
Compensation Insurance Coverage: Contractor
shall, in addition to meeting the obligations set forth
in Table 1, maintain throughout the term of the
Contract Workers' Compensation coverage as
required by statute, and Contractor shall specifically
comply with requirements set forth in Paragraph
11.2.10. The definitions set out below shall apply
only for purposes of this Paragraph 11.2.10.

11.2.12 Definitions:

11.2.12.1 Certificate of Coverage: A copy of
certificate of insurance, or coverage
agreement (TWCC-81, TWCC-82, TWCC-
83, or TWCC-84), showing statutory
Workers' Compensation insurance
coverage for Contractor's,
Subcontractor's, or Supplier's employees
providing services for the duration of the
Contract.

11.2.12.2 Duration of the Work: Includes the
time from Date of Commencement of the
Work until Contractor's work under the
Contract has been completed and
accepted by City Council.

11.2.12.3 Persons providing services for the
Work (Subcontractor in Texas Labor Code
§ 406.096): includes all persons or
entities performing all or part of services
Contractor has undertaken to perform on
the Work, regardless of whether that
person contracted directly with Contractor
and regardless of whether that person has
employees. This includes, without
limitation, independent contractors,
subcontractors, leasing companies, motor
carriers, owner-operators, employees of
the entity, or employees of entity which
furnishes persons to provide services on
the Work. Services include, without
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limitation, providing, hauling, or delivering
equipment or materials, or providing labor,
transportation, or other service related to
the Work. Services do not include
activities unrelated to the Work, such as
food/beverage vendors, office supply
deliveries, and delivery of portable toilets.

11.2.13 Contractor shall provide coverage,
based on proper reporting of classification codes
and payroll amounts and filing of coverage
agreements, which meets the statutory requirements
of TEX. LAB. CODE ANN., Section 401.011(44) for
employees of Contractor providing services on the
Work, for duration of the Work.

11.2.14 Contractor shall provide a Certificate of
Coverage to the City prior to being awarded the
Contract.

11.2.15 If coverage period shown on
Contractor's original Certificate of Coverage ends
during duration of the Work, Contractor shall file new
Certificate of Coverage with the City showing that
coverage has been extended.

11.2.16 Contractor shall obtain from each
person providing services on the Work, and provide
to City Engineer:
11.2.16.1 Certificate of Coverage, prior to that
person beginning work on the Work, so
the City will have on file Certificates of
Coverage showing coverage for all
persons providing services on the Work;
and
11.2.16.2 no later than seven days after
receipt by Contractor, new Certificate of
Coverage showing extension of coverage,
if coverage period shown on current
Certificate of Coverage ends during the
duration of the Work.

11.2.17 Contractor shall retain all required
Certificates of Coverage for the duration of the Work
and for one year thereafter.

11.2.18 Contractor shall notify City Engineer in
writing by certified mail or personal delivery, within
10 days after Contractor knew or should have
known, of any change that materially affects
provision of coverage of any person providing
services on the Work.

11.2.19 Contractor shall post on-site a notice, in
text, form and manner prescribed by Texas Workers'
Compensation Commission, informing all persons
providing services on the Work that they are

required to be covered, and stating how person may
verify coverage and report lack of coverage.

11.2.20 Contractor shall contractually require
each person with whom it contracts to provide
services on the Work to:
11.2.20.1 provide coverage, based on proper
reporting of classification codes, payroll
amounts and filing of any coverage
agreements, which meets statutory
requirements of TEX. LAB. CODE ANN.,
Section 401.011(44) for all its employees
providing services on the Work, for the
duration of the Work;
11.2.20.2 provide to Contractor, prior to that
person’s beginning work on the Work, a
Certificate of Coverage showing that
coverage is being provided for all
employees of the person providing
services on the Work, for the duration of
the Work;
11.2.20.3 provide Contractor, prior to the end of
the coverage period, a new Certificate of
Coverage showing extension of coverage,
if the coverage period shown on the
current Certificate of Coverage ends
during the duration of the Work;
11.2.20.4 obtain from each other person with
whom it contracts, and provide to
Contractor: (1) Certificate of Coverage,
prior to other person’s beginning work on
the Work; and (2) new Certificate of
Coverage showing extension of coverage,
prior to end of coverage period, if
coverage period shown on the current
Certificate of Coverage ends during
duration of the Work.
11.2.20.5 retain all required
Certificates of Coverage on file for the
duration of the Work and for one year
thereafter;
11.2.20.6 notify City Engineer in
writing by certified mail or personal
delivery within 10 days after person knew,
or should have known, of change that
materially affects provision of coverage of
any person providing services on the
Work; and
11.2.20.7 contractually require each
person with whom it contracts to perform
as required by Paragraphs 11.2.10.1
through 11.2.10.7, with Certificates of
Coverage to be provided to person for
whom they are providing services.

11.2.21 By signing the Contract or providing or
causing to be provided a Certificate of Coverage,
Contractor is representing to the City that all



CITY OF HOUSTON - CONDITIONS OF THE CONTRACT

DOCUMENT 00700 - GENERAL CONDITIONS

Page 00700/32 of 39
7 March 2022

~ employees of Contractor who will provide services
on the Work will be covered by Workers'
Compensation coverage for the duration of the
Work, that coverage will be based on proper
reporting of classification codes and payroll
amounts, and that all coverage agreements will be
filed with appropriate insurance carrier. Contractor
is not allowed to self-insure Workers' Compensation.
Contractor may be subject to administrative
penalties, criminal penalties, civil penalties, or other
civil actions for providing false or misleading
information.

11.2.22 Contractor's failure to comply with
Paragraph 11.2.10 is a breach of the Contract by
Contractor, which entitles the City to declare the
Contract void if Contractor does not remedy breach
within 10 days after receipt of notice of breach from
City Engineer.

TABLE 1

11.2.23 Subcontractor Insurance Requirements:
Contractor shall require Subcontractors and
Suppliers to obtain Commercial General Liability,
Workers' Compensation, Employer's Liability and
Automobile Liability coverage that meets all the
requirements of Paragraph 11.2. The amount must
be commensurate with the amount of the
subcontract, but not less than $500,000 per
occurrence. Contractor shall require all
Subcontractors with whom it contracts directly,
whose subcontracts exceed $100,000, to provide
proof of Commercial General Liability and
Automobile Liability insurance coverage meeting the
above requirements. Contractor shall comply with
all requirements set out under Paragraph 11.2.10 as
to Workers' Compensation Insurance for all
Subcontractors and Suppliers.

REQUIRED COVERAGE

Including Broad Form Property Damage, Contractual
Liability, Explosion, Underground and Collapse,
Bodily Injury, Personal Injury, Products, and
Completed Operations (for a period of one year
following completion of the Work).

Coverage Limit of Liability

1. Workers’ Compensation Texas Statutory Limits for Workers'
Compensation

2. Employer’s Liability Bodily Injury by Accident $1,000,000 (each
accident)
Bodily Injury by Disease $1,000,000 (policy limit)
Bodily Injury by Disease $1,000,000 (each
employee)

3. Commercial General Liability: $1,000,000 Limit (each occurrence), subject to

general aggregate Limit of $2,000,000
Products and Completed Operations $2,000,000
aggregate Limit

4. Owner’s and Contractor’s Protective Liability

$1,000,000 each Occurrence/ aggregate

5. Installation Floater
(Unless alternative coverage approved by City
Attorney)

Value of stored material or equipment, listed on
Certificates of Payments, but not yet incorporated
into the Work

6. Automobile Liability Insurance:
(For automobiles furnished by Contractor in course
of his performance under the Contract, including
Owned, Non-owned, and Hired Auto coverage)

$1,000,000 combined single limit each
occurrence for (1) Any Auto or (2) All Owned,
Hired, and Non-Owned Autos

7. Excess Coverage

$1,000,000 each occurrence/ aggregate in
excess of limits specified for Commercial General
Liability, and Automobile Liability

Aggregate Limits are per 12-month policy period unless otherwise indicated.

11.3 PROOF OF INSURANCE

11.3.1 Prior to commencing services and at
time during the term of the Contract, Contractor shall
furnish City Engineer with Certificates of Insurance,
along with Affidavit from Contractor confirming that
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Certificate accurately reflects insurance coverage
that is available during term of the Contract. If
requested in writing by City Engineer, Contractor
shall furnish City Engineer with certified copies of
Contractor's actual insurance policies. Failure of
Contractor to provide certified copies, as requested,
may be deemed, at City Engineer's or City Attorney's
discretion, a material breach of the Contract.

11.3.2 Notwithstanding the proof of insurance
requirements, Contractor shall continuously maintain
in effect required insurance coverage set forth in
Paragraph 11.2. Failure of Contractor to comply
with this requirement does constitute a material
breach by Contractor allowing the City, at its option,
to immediately suspend or terminate work, or
exercise any other remedy allowed under the
Contract. Contractor agrees that the City has not
waived or is not estopped to assert a material
breach of the Contract because of any acts or
omissions by the City regarding its review or non-
review of insurance documents provided by
Contractor, its agents, employees, or assigns.

11.3.3 Contractor shall provide updated certificates
of insurance to the Director upon request. The
Contractor shall be responsible for delivering a
current certificate of insurance in the proper form to
the Director as long as Contractor is required to
furnish insurance coverage under Paragraph 11.2.

11.3.4 Every certificate of insurance Contractor
delivers in connection with this Contract shall
11.3.4.1 be less than 12 months old;
11.3.4.2 include all pertinent
identification information for the Insurer,
including the company name and address,
policy number, NAIC number or AMB
number, and authorized signature;
11.3.4.3 include in the Certificate
Holder Box the Project name and
reference numbers, contractor's email
address, and indicates the name and
address of the Project Manager;

11.3.4.4 include the Contractor's
email address in the Certificate Holder
Box;

11.3.4.5 include the Project

reference numbers on the City address so
the Project reference number is visible in
the envelope window; and

11.3.4.6 be appropriately marked to
accurately identify all coverages and limits
of the policy, effective and expiration
dates, and waivers of subrogation in favor
of the City for Commercial General
Liability, = Automobile Liability, and

Worker's Compensation/Employers’
Liability.
11.4 PERFORMANCE AND PAYMENT
BONDS

11.4.1 For Contracts over the value of $25,000,
Contractor shall provide Bonds on the City's
standard forms covering faithful performance of the
Contract and payment of obligations arising
thereunder as required in the Contract pursuant to
Chapter 2253 of the Government Code. The Bonds
must be for 100 percent of Original Contract Price
and in accordance with conditions stated on
standard City Performance and Payment Bond and
Statutory Payment Bond forms. Bonds may be
obtained from Contractor's usual source and cost for
the Bonds are included in Contract Price.

11.5 MAINTENANCE BONDS

11.5.1 One-year Maintenance Bond:
Contractor shall provide Bond on standard City One-
year Maintenance Bond form, providing for
Contractor's correction, replacement, or restoration
of any portion of the Work which is found to be not in
compliance with requirements of the Contract during
one-year correction period required in Paragraph
12.2. The Maintenance Bond must be for 100
percent of the Original Contract Price.

11.6 SURETY

11.6.1 A Bond that is given or tendered to the
City pursuant to the Contract must be executed by a
surety company that is authorized and admitted to
write surety Bonds in the State of Texas.

11.6.2 If a Bond is given or tendered to the City
pursuant to the Contract in an amount greater than
10 percent of Surety’s capital and surplus, Surety
shall provide certification that Surety has reinsured
that portion of the risk that exceeds 10 percent of
Surety's capital and surplus. The reinsurance must
be with one or more reinsurers who are duly
authorized, accredited, or trusted to do business in
the State of Texas. The amount reinsured by
reinsurer may not exceed 10 percent of reinsurer's
capital and surplus. The amount of allowed capital
and surplus must be based on information received
from State Board of Insurance.

11.6.3 If the amount of a Bond is greater than
$100,000, Surety shall:
11.6.3.1 also hold certificate of

authority from the United States Secretary
of Treasury to qualify as surety on
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obligations permitted or required under
federal law; or,

11.6.3.2 Surety may obtain
reinsurance for any liability in excess of
$100,000 from reinsurer that is authorized
and admitted as a reinsurer in the State of
Texas and is the holder of a certificate of
authority from the United States Secretary
of the Treasury to qualify as surety or
reinsurer on obligations permitted or
required under federal law.

11.6.4 Determination of whether Surety on the
Bond or the reinsurer holds a certificate of authority
from the United States Secretary of the Treasury is
based on information published in Federal Register
covering the date on which Bond was executed.

11.6.5 Each Bond given or tendered to the City
pursuant to the Contract must be on City forms with
no changes made by Contractor or Surety, and must
be dated, executed, and accompanied by power of
attorney stating that the attorney in fact executing
such the bond has requisite authority to execute
such Bond. The Bonds must be dated and must be
no more than 30 days old.

11.6.6 Surety shall designate in its Bond,
power of attorney, or written notice to the City, an
agent resident in Harris County to whom any
requisite notices may be delivered and on whom
service of process may be had in matters arising out
of the suretyship.

11.6.7 Contractor shall furnish information to a
payment bond beneficiary as required by TEX. Gov'T
CODE ANN. CH. 2253.

11.7 DELIVERY OF BONDS
11.71 Contractor shall deliver required Bonds
to the City within time limits stated in Notice of Intent

to Award and prior to Date of Commencement of the
Work.

ARTICLE 12 - UNCOVERING AND CORRECTION

OF THE WORK
12.1 UNCOVERING OF THE WORK
12.1.1 If a portion of the Work has been

covered which City Engineer has not specifically
requested to observe prior to its being covered, City
Engineer may request to see such work and it must
be uncovered by Contractor. If such work is in
accordance with the Contract, the costs of
uncovering and covering such work are charged to
the City by Change Order. If such work is not in
accordance with the Contract, Contractor shall pay

for uncovering and shall correct the nonconforming
Work promptly after receipt of Notice of
Noncompliance to do so.

12.2 CORRECTION OF THE WORK

12.21 Contractor shall promptly correct or
remove work rejected by City Engineer or work
failing to conform to requirements of the Contract,
whether observed before or after Date of Substantial
Completion and whether fabricated, Installed, or
completed.

12.2.2 Contractor bears costs of correcting the
rejected or nonconforming work including additional
testing and inspections, and compensation for
Design Consultant's services and expenses made
necessary thereby.

12.2.3 If within one year after Date of
Substantial Completion, or after date for
commencement of warranties established under
Paragraph 9.9.5 or by other applicable special
warranty required by the Contract, whichever is later
in time, any of the Work is found not to be in
accordance with the requirements of the Contract,
Contractor shall correct such work promptly after
receipt of Notice of Noncompliance to do so.

12.2.4 One-year correction period for portions
of the Work completed after Date of Substantial
Completion will begin on the date of acceptance of
that portion of the Work. This obligation under this
Paragraph survives acceptance of the Work under
the Contract and termination of the Contract.

12.2.5 The one-year correction period does not
establish a duration for the Contractor's general
warranty under Paragraph 3.12. The City retains the
right to recover damages from the Contractor as
long as may be permitted by the applicable statute
of limitations.

12.2.6 If Contractor does not proceed with
correction of the nonconforming work within time
fixed by Notice of Noncompliance, the City may
correct nonconforming work or remove
nonconforming work and store salvageable Products
at Contractor's expense. Contractor shall pay the
costs of correction of nonconforming work and
removal and storage of salvageable Products to the
City. If Contractor does not pay costs of the
correction or removal and storage within 10 days
after written notice, the City may sell the Products at
auction or at private sale. The City will account for
proceeds thereof after deducting costs and damages
that would have been borne by Contractor, including
compensation for services of Design Consultant and
necessary expenses. If the proceeds of sale do not
cover costs which Contractor should have borne,
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Contractor shall pay the value of the deficiency to
the City.

12.2.7 Contractor bears cost of correcting work
originally installed by Contractor, the City, or by
separate contractors and damaged by Contractor's
correction or removal of Contractor's work.

12.3 ACCEPTANCE OF NONCONFORMING
WORK
12.3.1 If City Engineer prefers to accept work

which is not in accordance with requirements of the
Contract, City Engineer may do so only by issuance
of Change Order, instead of requiring its removal
and correction. City Engineer will determine
Contract Price reduction. The reduction will become
effective even if final payment has been made.

ARTICLE 13 - MISCELLANEOUS PROVISIONS

13.1 GOVERNING LAW AND VENUE

13.1.1 This Contract shall be construed and
interpreted in accordance with the applicable laws of
the State of Texas and City of Houston. Venue for
any disputes relating in any way to this Contract
shall lie exclusively in Harris County, Texas.

13.2 SUCCESSORS

13.2.1 The Contract binds and benefits the
Parties and their legal successors and permitted
assigns; however, this Paragraph 13.2.1 does not
alter the restrictions on assignment and disposal of
assets set out in Paragraph 13.3.1. The Contract
does not create any personal liability on the part of
any officer or agent of the City.

13.3 BUSINESS STRUCTURE AND
ASSIGNMENTS
13.3.1 Contractor may not assign the Contract

at law or otherwise, or dispose of all or substantially
all of its assets without City Engineer's prior written
consent. Nothing in this Section, however, prevents
the assignment of accounts receivable or the
creation of a security interest as described in §9.406
of the Texas Business & Commerce Code. In the
case of such an assignment, Contractor shall
immediately furnish the City with proof of the
assignment and the name, telephone number, and
address of the assignee and a clear identification of
the fees to be paid to the assignee.

13.3.2 Any series, as defined by the TEX. Bus.
ORG. CODE ANN., affiliate, subsidiary, or successor to

which Contractor assigns or transfers assets shall
join in privity and be jointly and severally liable under
this Contract.

13.4 WRITTEN NOTICE

13.4.1 All notices required or permitted by the
Contract must be in writing and must be effected by
hand delivery; registered or certified mail, return
receipt requested; or facsimile with confirmation
copy mailed to receiving Party. Notice is sufficient if
made or addressed with proper postage to the
address stated in the Agreement for each Party
("Notice Address") or faxed to the facsimile number
stated in the Agreement for each Party. The notice
is deemed delivered on the earlier of:
13.4.1.1 the date the Notice is actually
received;
13.4.1.2 the third day following deposit in a
United States Postal Service post office or
receptacle; or
13.4.1.3 the date the facsimile is sent unless
the facsimile is sent after 5:00 p.m. local
time of the recipient and then it is deemed
received on the following day.
Any Party may change its Notice Address or
facsimile number at any time by giving written notice
of the change to the other Party in the manner
provided for in this Paragraph at least 15 days prior
to the date the change is affected.

13.5 RIGHTS AND REMEDIES

13.5.1 Duties and obligations imposed by the
Contract and rights and remedies available
thereunder are in addition to and not a limitation of
duties, obligations, rights, and remedies otherwise
imposed or available by law.

13.5.2 No act or failure to act by the City or
Contractor is a waiver of rights or duties afforded
them under the Contract, nor is the act or failure to
act constitute approval of or acquiescence in a
breach of the Contract. No waiver, approval or
acquiescence is binding unless in writing and, in the
case of the City, signed by City Engineer.

13.6 TESTS AND INSPECTIONS

13.6.1 Contractor shall give City Engineer,
Construction Manager, and Design Consultant
timely notice of the time and place where tests and
inspections are to be made. Contractor shall
cooperate with inspection and testing personnel to
facilitate required inspections or tests.

13.6.2 The City will employ and pay for
services of an independent testing laboratory to
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perform inspections or acceptance tests required by
the Contract except:
13.6.2.1 inspections or tests covered
by Paragraph 13.6.3;
13.6.2.2 those otherwise specifically
provided in the Contract; or
13.6.2.3 costs incurred in connection
with tests or inspections conducted
pursuant to Paragraph 12.2.2.

13.6.3 Contractor is responsible for and shall
pay all costs in connection with inspection or testing
required in connection with City Engineer’s
acceptance of a Product to be incorporated into the
Work, or of materials, mix designs, or equipment
submitted for approval prior to Contractor’s purchase
thereof for incorporation into the Work.

13.6.4 Neither observations by the City,
Construction Manager, or Design Consultant, nor
inspections, tests, or approvals by others, relieves
Contractor from Contractor’'s obligations to perform
the Work in accordance with the Contract.

13.7 INTEREST

13.7.1 No interest will accrue on late payments
by the City except as provided under Chapter 2251
of the Government Code.

13.8 PARTIES IN INTEREST

13.8.1 The Contract does not bestow any rights
upon any third party, but binds and benefits the
Parties only.

13.9 ENTIRE CONTRACT

13.9.1 The Contract merges the prior
negotiations and understandings of the Parties and
embodies the entire agreement of the Parties. No
other  agreements,  assurances, conditions,
covenants, express or implied, or other terms of any
kind, exist between the Parties regarding the
Contract.

13.10 WRITTEN AMENDMENT

13.10.1 Changes to the Contract that cannot be
effected by Modifications, must be made by written
amendment, which will not be effective until
approved by City Council.

13.11 COMPLIANCE WITH LAWS

13.11.1 Contractor shall comply with the
Americans with Disabilities Act of 1990 as amended
(ADA) and Texas Architectural Barriers Act and all
regulations relating to either statute.

13.11.2 Contractor shall comply with all
applicable federal, state, and city laws, rules and
regulations.

13.12 SEVERABILITY
13.12.1 If any part of the Contract is for any

reason found to be unenforceable, all other parts
remain enforceable to the extent permitted by law.

13.13 COMPLIANCE WITH CERTAIN STATE
LAW REQUIREMENTS
13.13.1 Anti-Boycott of Israel. Contractor

certifies that Contractor is not currently engaged
in, and agrees for the duration of this Agreement
not to engage in, the boycott of Israel as defined
by Section 808.001 of the Texas Government
Code.

13.13.2 Anti-Boycott of Energy Companies.
Contractor certifies that Contractor is not currently
engaged in, and agrees for the duration of this
Agreement not to engage in, the boycott of energy
companies as defined by Section 809.001 of the
Texas Government Code.

13.13.3 Anti-Boycott of Firearm Entities or
Firearm Trade Associations. Contractor certifies
that Contractor does not have a practice, policy,
guidance, or directive that discriminates against a
firearm entity or firearm trade association, or will
not discriminate against a firearm entity or firearm
trade association for the duration of this
Agreement, as defined by Section 2274.001 of the
Texas Government Code.

13.13.4 Certification of No Business with
Foreign Terrorist Organizations. For purposes of
Section 2252.152 of the Code, Contractor certifies
that, at the time of this Agreement neither
Contractor nor any wholly owned subsidiary,
majority-owned subsidiary, parent company or
affiliate of Contractor, is a company listed by the
Texas Comptroller of Public Accounts under
Sections 2252.153 or 2270.0201 of the Code as a
company known to have contracts with or provide
supplies or to a foreign terrorist organization.

13.14 ZERO TOLERANCE POLICY FOR
HUMAN TRAFFICKING & RELATED
ACTIVITIES

13.14.1  The requirements and terms of the City
of Houston's Zero Tolerance Policy for Human
Trafficking and Related Activities, as set forth in
Executive Order 1-56, as revised from time to
time, are incorporated into this Agreement for all
purposes. Contractor has reviewed Executive
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Order 1-56, as revised, and shall comply with its
terms and conditions as they are set out at the
time of this Agreement'’s effective date. Contractor
shall notify the City’s Chief Procurement Officer,
City Attorney, and the Director of any information
regarding possible violation by the Contractor or
its subcontractors providing services or goods
under this Agreement.

ARTICLE 14 - TERMINATION OR SUSPENSION

OF THE CONTRACT
14.1 TERMINATION BY THE CITY FOR
CAUSE
14.1.1 Each of the following acts or omissions

of Contractor or occurrences shall constitute an
"Event of Default" under the Contract:

14.1.1.1 Contractor refuses or fails to supply
enough properly skilled workers or proper
Products;

14.1.1.2 Contractor disregards laws,
ordinances, rules, regulations, or orders of
a public authority having jurisdiction;

14.1.1.3 Contractor is guilty of material
breach of any duty or obligation of
Contractor under the Contract, including,
but not limited to, failure to submit certified
payrolls electronically;

14.1.14 Contractor has had any other
contract with the City terminated for cause
at any time subsequent to the effective
date of the Contract as set out in the
Agreement; or

14115 Contractor fails to utilize Ultra Low
Sulfur Diesel Fuel, as required in
Paragraph 3.9.1.1.

14.1.2 If an Event of Default occurs, City
Engineer may, at his option and without prejudice to
any other rights or remedies which the City may
have, deliver a written notice to Contractor and
Surety describing the Event of Default and giving the
Contractor 10 days to cure the Event of Default. If
after the cure period, Contractor has failed or
refused to cure the Event of Default, then City
Engineer may deliver a second written notice to
Contractor giving notice of the termination of the
Contract or of the termination of Contractor's
performance under the Contract ("Notice of
Termination"). If City Engineer issues a Notice of
Termination, then City Engineer may, subject to any
prior rights of Surety and any other rights of the City
under the Contract or at law:

14.1.21 request that Surety

complete the Work; or

14.1.2.2 take possession of the site
and all materials, equipment, tools, and
construction equipment and machinery on
the site owned by Contractor; and

14.1.2.3 finish the Work by whatever
reasonable method City Engineer may
deem expedient.

14.1.3 After Contractor's receipt of a Notice of
Termination, and except as otherwise directed in
writing by City Engineer, Contractor shall:
14.1.3.1 stop the Work on the date
and to the extent specified in the Notice of
Termination;
14.1.3.2 place no further orders or
subcontracts for Products or services;
14.1.3.3 terminate all orders and
subcontracts to the extent that they relate
to performance of work terminated;
14.1.34 assign to the City, in the
manner, at the times, and to the extent
directed by City Engineer, all rights, title,
and interest of Contractor, under the
terminated supply orders and
subcontracts. The City may settle or pay
claims arising out of termination of the
orders and subcontracts;
14.1.3.5 settle all outstanding
liabilities and all claims arising out of the
termination of supply orders and
subcontracts with approval of City
Engineer;
14.1.3.6 take action as may be
necessary, or as City Engineer may direct,
for protection and preservation of property
related to the Work that is in possession of
Contractor, and in which the City has or
may acquire an interest; and
14.1.3.7 secure the Work in a safe
state before leaving the site, providing any
necessary safety measures, shoring, or
other devices.

14.1.4 If the City terminates the Contract or
terminates Contractor's performance under the
Contract for any one or more of the reasons stated
in Paragraph 14.1.1, Contractor may not receive any
further payment until the Work is complete, subject
to Paragraph 14.1.5.

14.1.5 If the unpaid balance of Contract Price
exceeds the costs of finishing the Work, including
liguidated damages and other amounts due under
the Contract, the balance will be paid to Contractor.
If the costs of finishing the Work exceed the unpaid
balance, Contractor shall, within 10 days of receipt
of written notice setting out the amount of the excess
costs, pay the difference to the City. The amount to
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be paid to Contractor or the City will be certified by
City Engineer in writing, and this obligation for
payment shall survive termination of the Contract or
termination of Contractor's performance under the
Contract. Termination of the Contractor for cause
shall not relieve the Surety from its obligation to
complete the project.

14.2 TERMINATION BY THE CITY FOR
CONVENIENCE
14.2.1 City Engineer may, without cause and

without prejudice to other rights or remedies of the
City, give Contractor and Surety a Notice of
Termination with a seven days written notice.

14.2.2 After receipt of the Notice of
Termination, and except as otherwise approved by
City Engineer, Contractor shall conform to
requirements of Paragraph 14.1.3.

14.2.3 After receipt of the Notice of
Termination, Contractor shall submit and
substantiate to the City its termination Claim, in
forms required by City Engineer. The Claim will be
submitted and substantiated to the City promptly, but
no later than six months from the effective date of
termination, unless one or more extensions are
granted by City Engineer in writing. If Contractor
fails to submit its termination Claim within the time
allowed, in accordance with Paragraph 14.2.4, City
Engineer will determine, on the basis of available
information, the amount, if any, due to Contractor
because of termination, and City Engineer's
determination is final and binding on the Parties.
The City will then pay to Contractor the amount so
determined.

14.2.4 City Engineer will determine, on the
basis of information available to City Engineer, the
amount due, if any, to Contractor for the termination
as follows:

14.2.41 Contract Price for all work
performed in accordance with the Contract
up to the date of termination determined in
the manner prescribed for monthly
payments in Article 9, except no retainage
is withheld by the City either for payment
determined by percentage of completion
or for materials and equipment delivered
to the site, in storage or in transit.

14.2.4.2 Reasonable termination
expenses, including costs for settling and
paying Subcontractor and Supplier claims
arising -out of termination of the Work,
reasonable cost of preservation and
protection of the City's property after
termination, if required, and the cost of
Claim preparation. Termination expenses
do not include field or central office

overhead, salaries of employees of
Contractor, or litigation costs, including
attorneys' fees.
No amount is allowed for anticipated profit or central
office overhead on uncompleted work, or any cost or
lost profit for other business of Contractor alleged to
be damaged by the termination.

14.2.5 Contractor shall promptly remove from
the site any construction equipment, tools, and
temporary facilities, except the temporary facilities
which City Engineer may wish to purchase and
retain.

14.2.6 Contractor shall cooperate with City
Engineer during the transition period.

14.2.7 The City will take possession of the
Work and materials delivered to the site, in storage,
or in transit, as of date or dates specified in the
Notice of Termination, and is responsible for
maintenance, utilities, security, and insurance, as
stated in Notice of Termination.

14.3 SUSPENSION BY THE CITY FOR
CONVENIENCE
14.3.1 City Engineer may, without cause, after

giving Contractor and Surety 24-hour prior written
notice, order Contractor to suspend, delay, or
interrupt the Work in whole or in part for a period of
time as City Engineer may determine.

14.3.2 An adjustment will be made in Contract
Time equivalent to the time of suspension.

14.3.3 Adjustment will be made to Contract
Price for increases in the cost of performance of the
Work, including profit on increased cost of
performance caused by suspension, delay, or
interruption of the Work in accordance with
Paragraph 7.3. No adjustment will be made to the
extent that:
14.3.3.1 performance was, or would
have been, suspended, delayed, or
interrupted by another cause for which
Contractor is responsible; or

14.3.3.2 adjustment is made or
denied under another provision of the
Contract.
14.4 TERMINATION BY CONTRACTOR
14.41 Contractor may terminate the Contract if

the Work is stopped for a period of 30 days through
no act or fault of Contractor, directly related to one of
these events:
14411 issuance of an order of a
court or other public authority having
jurisdiction;
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14.4.1.2 act of government, such as
a declaration of national emergency which
makes material unavailable; or
14.4.1.3 if repeated suspensions, delays, or
interruptions by the City as described in
Paragraph  14.3 constitute, in the
aggregate, more than 100 percent of the
total number of days scheduled for
completion, or 120 days in any 365-day
period, whichever is less;
No termination will be effective for the above
reasons if Contractor delivers written notice to City
Engineer describing the reason for termination,
giving the proposed termination date, and granting
the City a reasonable opportunity to respond and
cure any City default before termination is effective.

14.4.2 If the Contract is terminated pursuant to
this Paragraph 14.4, Contractor shall comply with
the requirements of Paragraphs 14.2.2 through
14.2.7.

[END OF DOCUMENT]



Spellman Detention Basin H.U.D.
WBS No. M-420HUD-005A-4 SUPPLEMENTARY CONDITIONS

Document 00800
SUPPLEMENTARY CONDITIONS

The following Paragraphs amend and supplement the January 1, 2020 edition of the General
Conditions. Unaltered portions of General Conditions remain in effect.

ARTICLE 1 - GENERAL PROVISIONS:

1.1 DEFINITIONS: Insert the following Paragraphs 1.1.9.1, 1.1.23, and 1.1.25, and

reorder the remaining definitions accordingly. Please insert the amended definition of
“Specifications”.

1.1.9.1 The firm of has been employed by
the City as Construction Manager for the Work.-
1.1.23 Good Faith Efforts. Steps taken to achieve an MBE, WBE, SBE, or PDBE goal

or other requirements which, by their scope, intensity, and usefulness, demonstrate the
bidder’s responsiveness to fulfill the business opportunity objective, as well as the Contractor’s
responsibility to put forth measures to meet or exceed the MBE, WBE, SBE, or PDBE goal
(Contract Goal). These steps apply from before a contract's award, through its duration, and
after its conclusion, in the event the Contractor has been unsuccessful in meeting the Contract
Goal. These efforts are required whether a Goal Oriented Contract or a Regulated Contract,
as defined in the Office of Business Opportunity’s Policy & Procedures Manual, available at
http://www.houstontx.gov/obo.

1.1.25 Incidental Work. Work described as incidental shall be work defined in
Document 01110 - Summary of Work, that do not have a direct pay item listed in the
Document 00410B - Bid Form Part B, or less than 1% of the Contract Price and not capable of
being measured. If Work is identified as Incidental Work and also covered by Bid Form Part B
quantities, then the unit price item quantities in the Bid Form Part B shall govern.

1.1.45 Specifications. Divisions 01 through 16 of the documents that are incorporated
into the Agreement, consisting of written General Requirements and requirements for
Products, standards, and workmanship for the Work, and performance of related services. All
specifications are amended to include, under the Measurement and Payment Section, the
following sentence: “Work described as Incidental Work shall not be paid as a separate unit
price item.”

ARTICLE 3 - THE CONTRACTOR

3.5 LABOR: Delete the current Section 3.5.3 in Document 00700 and insert the
following Section 3.5.3.

3.5.3 The Contractor shall make Good Faith Efforts to award subcontracts or supply
agreements in at least the percentages set out in these Supplementary Conditions for
Business Enterprise Policy. Contractor acknowledges that it has reviewed the requirements
for Good Faith Efforts on file with the City's Office of Business Opportunity and shall comply
with them.
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3.5.3.1 The Contractor shall make Good Faith Efforts to comply with the applicable
ordinances, regulations, and laws regarding Minority Business Enterprises (MBE), Women
Business Enterprises (WBE), Persons with Disabilities Business Enterprises (PDBE) and
Small Business Enterprise (SBE) participation goals which are as follows:

1.1 the MBE goal is _13 _ percent,

y 18 the WBE goalis _7 __ percent, and
3.53.1.3 the PDBE goalis _0 _ percent.

1.4 The bidder may substitute SBE participation of no more than four percent
of the MBE goal, the WBE goal, or portions of the MBE Goal and WBE
Goal.
3.53.1.5 The bidder may not use Native-American-owned firms that are certified as

MBEs to meet MBE contract goals. Native-Americans firms can only be
used as SBEs in fulfillment of the above stated goals.
3.5.3,1.6 The bidder may not use MWSBE Suppliers to account for more than 50%
of the MWSBE participation plan.

3.5.3.2 The MBE, WBE, PDBE, and SBE goals are specific to this Agreement.
The Contractor shall make reasonable efforts to achieve these goals.

3:8.3.3 Failure by Contractor to comply with the goals for MBE, WBE, SBE, or
PDBE is a material breach of the Agreement, which may result in termination of the
Agreement, or such other remedy permitted as the City deems appropriate.

3.5.34 Contractor shall ensure that subcontracts with Business Enterprise firms contain
the following terms:
3.5.3.4.1 (Business Enterprise) may not delegate or subcontract more than 50

percent of work under this subcontract to any other subcontractor without
the express written consent of the City’s OBO Director (the “Director”).

3.56.34.2 In addition to being subject to the audit requirements in 2 C.F.R. 200
Subpart F, (Business Enterprise) shall permit representatives of the City of
Houston, at all reasonable times, to perform (1) audits of the books and
records of the Subcontractors and Suppliers, and (2) inspections of all
places where work is to be undertaken in connection with this subcontract.
(Business Enterprise) shall keep the books and records available for this
purpose for at least four years after the end of its performance under this
subcontract. Nothing in this provision shall affect the time for bringing a
cause of action nor the applicable statute of limitations.

3.5.34.3 Within five business days of execution of this subcontract, Contractor and
(Business Enterprise) shall designate in writing to the Director an agent for
receiving any notice required or permitted to be given pursuant to Chapter
15 of the Houston City Code of Ordinances, along with the street and
mailing address and phone number of the agent.

ARTICLE 7 — CHANGES IN THE WORK

7.3 ADJUSTMENTS IN CONTRACT PRICE: Delete Subsections 7.3.1.3, and
7.3.2.2.6, and insert the following Subsections 7.3.1.3, and 7.3.2.2.6.
00800H-2

06-09-2020



Spellman Detention Basin H.U.D.
WBS No. M-420HUD-005A-4 SUPPLEMENTARY CONDITIONS

7:3.1.3 cost to be determined in a manner agreed upon by the Parties and a mutually
acceptable fixed fee; or

7.3.2.2.6 fixed allowances for overhead and profit, as jointly agreed to by both parties.
The cost plus a percentage of cost and percentage of construction cost methods of contracting
must not be used.

ARTICLE 8 - TIME
8.1 PROGRESS AND COMPLETION: Add the following Paragraph 8.1.6.1.
8.1.6.1 Contractor shall credit the City by Change Order for inspection services for

overtime work or work performed on Sundays or Legal Holidays. The amount Contractor
credits the City will be [$50.00 per hour] [actual costs] per inspector for inspection services.

ARTICLE 9 - PAYMENTS AND COMPLETION

9.1 UNIT PRICE WORK: Delete Section 9.1 in its entirety and insert the following
Section 9.1.
9.1 References to Unit Prices in individual Specification sections are not applicable

to the Contract. Include payment for portions of the Work required by these sections in the
Stipulated Price for the Contract.

9.12 LIQUIDATED DAMAGES: Insert the following Paragraph 9.12.1.1.

9.12.1.1 The amount of liquidated damages payable by Contractor or Surety for each and
every day of delay beyond Contract Time, are N/A per day.

ARTICLE 11 - INSURANCE AND BONDS

ARTICLE 15 — DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT SPECIFIC
LANGUAGE

Insert the following Paragraphs and Exhibits in new Article 15, “Department of Housing and
Urban Development Specific Language”.

15.1 FEDERAL CONTRACT REQUIREMENTS

15.1.1 All references to "Contractor" in this Exhibit shall apply to any contractor, or
subcontractor performing work on behalf of the Contractor pursuant to the foregoing
Agreement/Contract, as applicable. The following Federal Contract Requirements will
generally apply to all Contractors. Also see 2 CFR Part 200; applicable federal program
requirements at 24 CFR Part 570 (CDBG), 24 CFR Part 92 (HOME), 24 CFR Part 574
(HOPWA), 24 CFR Part 576 (Emergency Solutions Grant); and applicable laws, rules and
regulations relating to other programs administered by the U.S. Department of Housing and
Urban Development ("HUD").
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16.2 PUBLIC LAW 88-352 AND PUBLIC LAW 90-284; AFFIRMATIVELY
FURTHERING FAIR HOUSING; EXECUTIVE ORDER 11063

15.2.1 The Contractor shall comply with Title VI of the Civil Rights Act of 1964 (P.L. 88-
352 42 U.S.C. §2000d et seq.) ("Title VI") and with Title 24 Code of Federal Regulations
(CFR) Part 1, which implements Title VI. In accordance with Title VI, no person in the United
States shall, on the basis of race, color, or national origin, be excluded from participation in,
be denied the benefits of, or be otherwise subjected to discrimination under any program or
activity for which the Contractor receives federal financial assistance. The Contractor will
immediately take any measures necessary to comply with Title VI. If any real property or
structure thereon is provided or improved with the aid of federal financial assistance, this
clause shall obligate the owner, or in the case of any transfer of such property, any transferee,
to comply with the requirements and restrictions contained in this clause for the period during
which the real property or structure is used for a purpose for which the federal financial

assistance is extended or for another purpose involving the provision of similar services or
benefits.

15.2.2 The Contractor shall comply with Public Law 90-284, which refers to Title VII of
the Civil Rights Act of 1968, also known as the Fair Housing Act (42 U.S.C. §3601 et seq.),
which provides that it is the policy of the United States to provide, within constitutional
limitations, for fair housing throughout the United States and prohibits any person from
discriminating in the sale of rental of housing, the financing of housing, or the provision of
brokerage services, including otherwise making unavailable or denying a dwelling to any
person, because of race, color, religion, sex or national origin. In accordance with the Fair
Housing Act, the Secretary of HUD requires that grantees administer all programs and
activities related to housing and urban development in a manner to affirmatively further the
policies of the Fair Housing Act. Furthermore, in accordance with section 104(b)(2) of the Act,
for each community receiving a grant, the certification that the grantee will affirmatively further
fair housing shall specifically require the grantee to take meaningful actions to further the
goals identified in the grantee's AFH conducted in accordance with the requirements of 24
CFR §§5.150 - 5.180 and take no action that is materially inconsistent with its obligation to
affirmatively further fair housing.

16.2.3 Executive Order 11063, as amended by Executive Order 12259 (3 CFR §§1959-
1963 Corn., p. 652; 3 CFR §1980 Comp., p 307) (Equal Opportunity in Housing), and
implementing regulations in 24 CFR Part 107, as applicable.

15:3 NON-DISCRIMINATION IN PROGRAMS AND ACTIVITIES

15.3.1 The Contractor shall comply with the Age Discrimination Act of 1975 and
implementing federal regulations, 42 U.S.C. §6101 et seq., issued pursuant to the Act. Any
prohibition against discrimination on the basis of age under the Age Discrimination Act, or with
respect to an otherwise qualified handicapped individual as provided in Chapter 126 of Title 42

and chapter 5 of Title 47 shall also apply to any such program or activity. (Also see 29
U.S.C.A. §794).

15.4 - NATIONAL FLOOD INSURANCE PROGRAM
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15.4.1 If applicable, this Agreement is subject to the requirements of the Flood Disaster
Protection Act of 1973 (P.L. 93-234) for areas identified by HUD as having special flood
hazards. The use of any funds provided for acquisition or construction in identified areas shall

be subject to the Mandatory Purchase of Flood Insurance requirements of section 102(a) of
said act.

15.4.2 Any contract or agreement for the sale, lease, or other transfer of land acquired,
cleared, or improved with assistance provided under this Agreement shall contain, if the land is
located in an area identified by HUD as having a special flood hazard, provisions which
obligate the transferee and its successors or assigns to obtain and maintain, during the life of
the project, flood insurance as required under section 102(a) of the Flood Disaster Protection
Act of 1973, as amended. These provisions shall be required notwithstanding the fact that the
construction on the land is not itself funded with funds provided under this Agreement.

15.5 DISPLACEMENT, RELOCATION, ACQUISITION AND REPLACEMENT OF
HOUSING
15.5.1 Contractor understands that projects funded hereunder may be subject to the

Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (URA) (42
U.S.C. §4601-4655), as applicable; and that individuals or businesses that are required to
move from real property, permanently or involuntarily as a direct result of rehabilitation,
demolition, or acquisition for the project assisted hereunder must be compensated pursuant to
the URA.

15.6 EMPLOYMENT AND CONTRACTING OPPORTUNITIES

15.6.1 Executive Order 11246, as amended by Executive Orders 11375,11478, 12086,
and 12107 (Equal Employment Opportunity)

15.6.1.1 The Contractor agrees as follows:

16.6.1.1.1  The Contractor will not discriminate against any employee or
applicant for employment because of race, color, religion
sex, or national origin. Contractor will take affirmative action
to ensure applicants are employed, and employees are
treated during employment, without regard to their race,
color, religion, sex or national origin. Such action shall
include, but not be limited to, the following: employment,
upgrading, demotion or transfer, recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms
of compensation; and selection for training, including
apprenticeship. The Contractor agrees to post in
conspicuous places, available to employees and applicants
for employment, notices to be provided by the City setting
forth the provisions of this nondiscrimination clause.

15.6.1.1.2  The Contractor will, in all solicitations or advertisements for
employees placed by or on behalf of the Contractor, state
that all qualified applicants will receive consideration for
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15.6.1.1.3

15.6.1.1.4

15.6.1.1.5

15.6.1.1.6

15.6.1.1.7

employment without regard to race, color, religion, sex, or
national origin.

The Contractor will send to each labor union or
representative of workers with which the Contractor has a
collective bargaining agreement or other contract or
understanding, a notice to be provided by the City, advising
the labor union or workers' representative of the Contractor's
commitments under Section 202 of Executive Order 11246
of September 24, 1965, as amended, and shall post copies
of the notice in conspicuous places available to employees
and applicants for employment.

The Contractor will comply with all provisions of Executive
Order 11246 of September 24, 1965, as amended, and of
the rules, regulations, and relevant orders of the Secretary of
Labor set forth at 41 CFR Part 60.

The Contractor will furnish all information and reports
required by Executive Order 11246 of September 24, 1965,
as amended, and by the rules, regulations and orders of the
Secretary of the U.S. Department of Labor for purposes of
investigation to ascertain compliance with such rules,
regulations, and orders.

In the event of the Contractor's noncompliance with the
nondiscrimination clauses of this Agreement or with any of
such rules, regulations or orders, this Agreement may be
canceled, terminated or suspended in whole or in part and
the Contractor may be declared ineligible for further
government contracts in accordance with procedures
authorized in Executive Order 11246 of September 24, 1965,
as amended, other sanctions may be imposed and remedies
invoked as provided in Executive Order 11246 of September
24,1965, as amended, or by rule, regulation, or order of the
Secretary of the U.S. Department of Labor, or as otherwise
provided by law.

The Contractor will include provisions similar to paragraph 1
through 7 in every subcontract or purchase order unless
exempted by rules, regulations, or orders of the Secretary of
the U.S. Department of Labor, issued pursuant to Section
204 of Executive Order 11246 of September 24, 1965, as
amended, so that such provisions will be binding upon
subcontractors or vendors. The Contractor will take such
action with respect to any subcontract or purchase order as
the City may direct as a means of enforcing such provisions
including sanctions for noncompliance: PROVIDED,
however, that in the event the Contractor becomes involved
in, or is threatened with, litigation with a subcontractor or
vendor as a result of such direction by the City, the
Contractor may request the United States to enter into such
litigation to protect the interests of the United States.
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15.6.1.2

Section 3 Of The Housing And Urban Development Act Of 1968

15.6.1.2.1

15.6.1.2.2

15.6.1.2.8

15.6.1.2.4

15.6.1.2.5

The work to be performed under this Agreement is on a
project assisted under a program providing federal financial
assistance from the Department of Housing and Urban
Development (HUD). Section 3 of the Housing and Urban
Development Act of 1968, as amended, (12 U.S.C. §1701u,
"Section 3") and implementing regulations at 24 CFR Part
135 apply to the Agreement. Under Section 3, to the
greatest extent feasible, for any contract award in excess of
$100,000, the Contractor shall give opportunities for training
and employment to lower-income residents of the City and
shall award contracts for work in connection with the project
to business concerns which are located in or owned in
substantial part by persons residing in the City.

The Contractor will comply with the provisions of Section 3,
and all applicable rules and orders of HUD issued
thereunder prior to the execution of the Agreement. The
Contractor certifies and agrees that there is no contractual
or other disability which would prevent compliance with
these requirements.

The Contractor shall send to each labor organization or
representative of workers with which it has a collective
bargaining agreement or other contract or understanding, if
any, a notice advising the labor organization or workers'
representative of the commitments under this Section 3
clause and shall post copies of the notice in conspicuous
places available to employees and applicants for
employment or training. ‘

The Contractor will include or have included a Section 3
clause in every subcontract for work in connection with the
project. The Contractor shall, at the direction of the City,
take appropriate action pursuant to any subcontract upon a
finding that the subcontractor is in violation of this Section 3
clause. The Contractor will not subcontract with any
subcontractor where it has notice or knowledge that the
latter has been found in violation of regulations under 24
CFR Part 135. The Contractor shall not let any subcontract
unless the subcontractor has provided the Contractor with a
preliminary statement of ability to comply with the
requirements of this Section 3 clause.

Compliance with the provisions of Section 3, and all
applicable rules and orders of HUD issued thereunder prior
to the execution of this Agreement shall be a condition of
the federal financial assistance provided to the project.
These provisions are binding upon the City, its contractors
and subcontractors, their successors and assigns. Failure to
fulfill these requirements shall subject the City, its
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contractors and subcontractors, their successors and
assigns to those sanctions specified by the grant or loan
agreement or contract through which federal assistance is
provided.

15.6.1.2.6  The Contractor shall have completed, signed and delivered
a Voluntary Compliance Form (provided by the City) to the
Director prior to the execution of this Agreement.

15.7 LEAD-BASED PAINT POISONING PREVENTION ACT

15.7.1 The Lead-Based Paint Poisoning Prevention Act (42 U.S.C. §§4821-4846), the
Residential Lead-Based Paint Hazard Reduction Act of 1992 (42 U.S.C. §§4851-4856), and
the implementing regulations at 24 CFR Part 35, Subparts A, B, J, K and R may apply to
activities under the Agreement.

15.8 USE OF DEBARRED, SUSPENDED, OR INELIGIBLE CONTRACTORS OR
SUBRECIPIENTS

15.8.1 The Contractor shall not employ, award contracts to, or otherwise engage the
services of any contractor or subcontractor during any period of debarment, suspension, or

placement in ineligibility status under the provisions of 24 CFR Part 5 or under the authority of
the City.

156.8.2 The Contractor shall not use federal funds for any contract for the construction,
alteration or repair of the project funded under this Agreement with any contractor or
subcontractor listed on the governmentwide Excluded Parties List System in the System for
Award Management (SAM), in accordance with the OMB guidelines at 2 CFR Part 180 that
implement Executive Orders 12549 (3 CFR Part 1986 Comp., p. 189) and 12689 (3 CFR Part
1989 Comp., p. 235), "Debarment and Suspension." The Excluded Parties List System in
SAM contains the names of parties debarred, suspended, or otherwise excluded by agencies,

as well as parties declared ineligible under statutory or regulatory authority other than
Executive Order 12549.

15.8 UNIFORM ADMINISTRATIVE REQUIREMENTS, COST PRINCIPLES AND
AUDIT REQUIREMENTS

15.9.1 The Contractor shall comply with "Uniform Administrative Requirements, Cost
Principles and Audit Requirements for Federal Awards" as set forth under 2 CFR Part 200, as
applicable.

15.10 CONFLICT OF INTEREST

15.10.1 In the procurement of supplies, equipment, construction, and services by the City
or a subrecipient, the conflict of interest provisions in 2 CFR Part 200, Subpart B - General
Provisions, shall apply.
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15.10.2 In all cases not governed by 2 CFR Part 200, Subpart B, the provisions of this

section shall apply. Such cases include, but may not be limited to, the acquisition and

disposition of real property and the provision of assistance by the recipient, by its

subrecipients, or to individuals, businesses or other private entities under eligible activities

which authorize such assistance (e.g. rehabilitation, preservation, and other improvements of

private properties or facilities).

15.10.2.1 No persons described in paragraph (ii) (below) who exercise or have
exercised any functions or responsibilities with respect to federal activities
or who are in a position to participate in a decision-making process or gain
inside information with regard to federal assisted activities, may obtain a
personal or financial interest or benefit from, or have any interest in any
contract, subcontract, or agreement or the proceeds thereunder, either for
themselves or those with whom they have family or business ties, during
their tenure or for one year thereafter with respect to the federal assisted
activity, or with respect to the proceeds of the federal assisted activity.
15.10.2.2  The requirements of paragraph (i) apply to any person who is an

employee, agent, consultant, officer, or elected or appointed official of the
City, of any designated public agency, or subrecipient which receives
funds under the federal grant.

15.11 ELIGIBILITY FOR ALIENS NOT LAWFULLY PRESENT IN U.S.

15.11.1 Contractor understands that aliens not lawfully present in the U.S., as described
in 49 CFR §24.208, are not eligible to apply for benefits under certain federal activities.

15.12 COMPLIANCE WITH CLEAN AIR AND WATER ACTS

15.12.1 This Agreement may be subject to the requirements of the Clean Air Act, as
amended (42 U.S.C. §§7401-7671q), the Federal Water Pollution Control Act, as amended (33
U.S.C. §§12511387) and the regulations issued under the Clean Air Act and the Federal Water
Pollution Control Act and by the Environmental Protection Agency. In compliance with, the
regulations, Contractor agrees that:
15.12.1.1 No facility to be utilized in the project or program is on the list of Violating
Facilities issued by the U.S. Environmental Protection Agency (EPA)
pursuant to 40 CFR §15.20.
15.12.1.2  The Contractor will comply with all applicable standards, orders or
regulations issued pursuant to the Clean Air Act, as amended, (42 U.S.C.
§§7401-7671q), and the Federal Water Pollution Control Act, as amended
(33 U.S.C. §§1251-1387).
15.12.1.3  As a condition for the award of this Agreement, the Contractor shall give
prompt notice to the City of any notification of violations received from the
Office of Federal Activities or the EPA, indicating that a facility utilized or
to be utilized is under consideration to be listed on the EPA List of
Violating Facilities.
15.12.1.4  The Contractor will include or cause to be included the requirements
contained in paragraphs A through C of this clause in every lower-tier
nonexempt contract and will take such action as the City may direct as a
means of enforcing such provisions.
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15.12.1.5 In no event shall any amount of the funds provided under the Agreement
be utilized with respect to a facility which has given rise to a conviction
under section 113(c)(1) of the Clean Air Act or section 309(c) of the
Federal Water Pollution Control Act.
15.12.1.6  Contractors who receive subcontracts/subgrants of amounts in excess of
$150,000 are required to agree to comply with all applicable standards,
orders or regulations issued pursuant to the Clean Air Act (42 U.S.C.
§§7401-7671q) and the Federal Water Pollution Control Act, as amended
(33 U.S.C. §§1251-1387).
15.12.1.7  Any violations of this Section 12 must be reported to the Federal awarding
agency, the Regional Office of the Environmental Protection Agency
(EPA), and the City.

15.13 ARCHITECTURAL BARRIERS ACT

15.13.1 The Architectural Barriers Act of 1968 (42 U.S.C. §§4151-4157) requires certain
Federal and Federally funded buildings and other facilities to be designed, constructed, or
altered in accordance with standards that insure accessibility to, and use by, physically
handicapped people. A building or facility designed, constructed or altered with funds allocated
or reallocated under this part after December 11, 1995, and that meets the definition of
"residential structure" as defined in 24 CFR §40.2 or the definition of "building" as defined in 41
CFR §101-19.602(a) is subject to the requirements of the Architectural Barriers Act of 1968 (42
U.S.C. §8§4151-4157) and shall comply with the Uniform Federal Accessibility Standards
(Appendix A to 24 CFR Part 40 for residential structures, and Appendix A to 41 CFR Part 101-
19, Subpart 10119.6, for general type buildings).

15.14 THE AMERICANS WITH DISABILITIES ACT

15.14.1 The Americans with Disabilities Act, also referred to as the ADA (42 U.S.C.
§12131; 47 U.S.C. §§155, 201, 218 and 225), provides comprehensive civil rights to
individuals with disabilities in the areas of employment, public accommodations, State and
local government services, and telecommunications. It further provides that discrimination
includes a failure to design and construct facilities for first occupancy no later than January 25,
1993 that are readily accessible to and usable by individuals with disabilities. Further, the ADA
requires the removal of architectural barriers and communication barriers that are structural in
nature in existing facilities, where such removal is readily achievable--that is, easily
accomplishable and able to be carried out without much difficulty or expense.

15.16 RECORDS FOR AUDIT PURPOSES

156.15.1 Without limitation to any other provision of the foregoing Agreement/Contract the
Contractor shall maintain all records concerning the program or project financed under this
Agreement which the City reasonably requires from the date of submission of the final
expenditure report or, for Federal awards that are renewed quarterly or annually, from the date
of the submission of the quarterly or annual financial report, respectively, as reported to the
Federal awarding agency or pass-through entity in the case of a subrecipient pursuant to 2
CFR §200.333. The Contractor shall maintain records required by 24 CFR §135.92 for the
period required under 2 CFR §200.333. The Contractor will give the City, HUD, the Comptroller
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General of United States, the General Accounting Office, or any of their authorized
representatives access to and the right to examine, copy, or reproduce all records pertaining to
the acquisition and construction of the project and the operation of the program or project. The
right to access shall continue as long as the records are required to be maintained under 2
CFR §200.336.

15.16 AUDIT REQUIREMENTS

15.16.1 Limited Scope Audit - Contractor understands that Non-Federal entities that
expend less than $750,000 a year in Federal awards are exempt from Federal audit
requirements for that year, but records must be available for review and audit as described
hereinabove at Section 17. Contractor further understands that limited scope audits can and
may be required by the City for non-Federal entities that expend less than $750,000. If the City
requires such limited scope audits, same shall be performed in accordance with 2 CFR Part
200, Subpart F - Audit Requirements.

15.16.2 Single Audit - Single Audit - Contractor further understands that non-Federal
entities that expend $750,000 or more a year in Federal awards shall have a single audit
conducted pursuant to 2 CFR Part 200, Subpart F - Audit Requirements, except when an
election is made to have a program specific audit pursuant to and described in 2 CFR Part
200, Subpart F - Audit Requirements. Once the Contract is executed, Contractor understands
that it is barred from considering such audit and must have a single audit conducted as
described hereinabove.

15.17 ADDITIONAL FEDERAL REQUIREMENTS UNDER 2 CFR PART 200,
APPENDIX Il, AS APPLICABLE

16,171 Simplified Acquisition Threshold. Contracts for more than the simplified
acquisition threshold currently set at $150,000, which is the inflation adjusted amount
determined by the Civilian Agency Acquisition Council and the Defense Acquisition
Regulations Council (Councils) as authorized by 41 U.S.C. §1908, as may be amended from
time to time, must address administrative, contractual, or legal remedies in instances where
contractors violate or breach contract terms, and provide for such sanctions and penalties as
appropriate.

15.17.2 Contract Minimum for Termination for Cause and Convenience. All
contracts in excess of $10,000 must address termination for cause and for convenience by the

non-Federal entity including the manner by which it will be affected and the basis for
settlement.

15.17.3 Davis Bacon Act, as amended (40 U.S.C. §§3141-3148). When required by
Federal program legislation, all prime construction contracts in excess of $2,000 awarded by
non-Federal entities must include a provision for compliance with the Davis-Bacon Act (40
U.S.C. §§3141-3144, and 3146-3148) as supplemented by Department of Labor regulations
(29 CFR Part 5, "Labor Standards Provisions Applicable to Contracts Covering Federally
Financed and Assisted Construction"). In accordance with the statute, contractors must be
required to pay wages to laborers and mechanics at a rate not less than the prevailing wages
specified in a wage determination made by the Secretary of Labor. In addition, contractors
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must be required to pay wages not less than once a week. The non-Federal entity must place
a copy of the current prevailing wage determination issued by the Department of Labor in each
solicitation. The decision to award a contract or subcontract must be conditioned upon the
acceptance of the wage determination. The non-Federal entity must report all suspected or
reported violations to the Federal awarding agency.

15.17.4 ‘Copeland Anti-Kick Back Act. Contracts must also include a provision for
compliance with the Copeland "Antikickback" Act (40 U.S.C. §3145), as supplemented by
Department of Labor regulations (29 CFR Part 3, "Contractors and Subcontractors on Public
Building or Public Work Financed in Whole or in Part by Loans or Grants from the United
States"). The Act provides that each contractor or subrecipient must be prohibited from
inducing, by any means, any person employed in the construction, completion, or repair of
public work, to give up any part of the compensation to which he or she is otherwise entitled.

The non-Federal entity must report all suspected or reported violations to the Federal awarding
agency.

18.17.5 Contract Work Hours and Safety Standards Act (40 U.S.C. §§3701-3708).
Where applicable, all contracts awarded by the nonfederal entity in excess of $100,000 that
involve the employment of mechanics or laborers must include a provision for compliance with
40 U.S.C. §3702 and §3704, as supplemented by Department of Labor regulations (29 CFR
Part 5). Under 40 U.S.C. §3702 of the Act, each contractor must be required to compute the
wages of every mechanic and laborer on the basis of a standard work week of 40 hours. Work
in excess of the standard work week is permissible provided that the worker is compensated at
a rate of not less than one and a half times the basic rate of pay for all hours worked in excess
of 40 hours in the work week. The requirements of 40 U.S.C. §3704 are applicable to
construction work and provide that no laborer or mechanic must be required to work in
surroundings or under working conditions which are unsanitary, hazardous or dangerous.
These requirements do not apply to the purchases of supplies or materials or articles ordinarily
available on the open market, or contracts for transportation or transmission of intelligence.

15.17.6 Rights to Inventions Made Under a Contract or Agreement. If the Federal
award meets the definition of "funding agreement" under 37 CFR §401.2 (a) and the recipient
or subrecipient wishes to enter into a contract with a small business firm or nonprofit
organization regarding the substitution of parties, assignment or performance of experimental,
developmental, or research work under that "funding agreement," the recipient or subrecipient
must comply with the requirements of 37 CFR Part 401, "Rights to Inventions Made by
Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts and
Cooperative Agreements," and any implementing regulations issued by the awarding agency.

18177 Energy Policy and Conservation Act. Contractor must comply with mandatory
standards and policies relating to energy efficiency which are contained in the state energy

conservation plan issued in compliance with the Energy Policy and Conservation Act (42
U.S.C. §6201).

16.17.7 Byrd Anti-Lobbying Amendment (31 U.S.C. 1352). Contractors that apply or
bid for an award of $100,000 or more must file the required certification. Each tier certifies to
the tier above that it will not and has not used Federal appropriated funds to pay any person or
organization for influencing or attempting to influence an officer or employee of any agency, a

00800H-12
06-09-2020




Spellman Detention Basin H.U.D.
WBS No. M-420HUD-005A-4 SUPPLEMENTARY CONDITIONS

member of Congress, officer or employee of Congress, or an employee of a member of
Congress in connection with obtaining any Federal contract, grant or any other award covered
by 31 U.S.C. §1352. Each tier must also disclose any lobbying with non-Federal funds that
takes place in connection with obtaining any Federal award. Such disclosures are forwarded
from tier to tier up to the non-Federal award.

15.17.8 Procurement of Recovered Materials. See 2 CFR §200.322.

END OF DOCUMENT
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CITY OF HOUSTON EQUAL EMPLOYMENT OPPORTUNITY
STANDARD DOCUMENT PROGRAM REQUIREMENTS

Document 00805

EQUAL EMPLOYMENT OPPORTUNITY REQUIREMENTS
(City of Houston Information Requirements
for the Successful Bidder on All Construction Contracts)

DOCUMENTS THAT MUST BE SIGNED AND RETURNED TO THE CITY OF
HOUSTON PRIOR TO FINAL EXECUTION OF CONTRACT

Certification by Bidder Regarding Equal Employment Opportunity ............. EEO-3

Total Work Force Composition of the Company............ccccceevvcuveeeriveeeecnennn. EEO-6

or in lieu thereof, a copy of the latest Equal Eigolo ment Oé)pon‘unity
red on

Commission’s EEO-1 form (This information is re?ui }I/y if the Contractor

has a work force of 50 or more people and the Contract is $50,000 or more.)

Company's Equal Employment Opportunity Compliance Program .............. EEO-7

INFORMATION THAT MUST BE SUPPLIED DURING THE COURSE OF THE WORK

Certification By Proposed Subcontractor Regarding
Equal Employment Opportunity .........ccooeeviieeeeiiicciieee e, EEO-26

Subcontractor's Equal Employment Opportunity
ComplianCe Program ........ccccieeeieeee e EEO-29

Certification by Proposed Material Suppliers, Lessors, and Professional
Service Providers Regarding Equal Employment Opportunity ..................... EEO-30

PLEASE COMPLETE PAGES EEO-3 THROUGH EEO-7 AND MAIL TO:

City of Houston

Office of Business Opportunity
Contract Compliance Section
611 Walker, 7th Floor
Houston, Texas 77002
Attention: Director

The remainder of the reports can be mailed at the appropriate time.
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EQUAL EMPLOYMENT OPPORTUNITY PROGRAM REQUIREMENTS

The following are Equal Employment Opportunity requirements to be met and
documents to be submitted to:

Office of Business Opportunity
Contract Compliance Section
611 Walker, 7th Floor
Houston, Texas 77002

Under the conditions and terms of all City construction contract, the prime contractor is

responsible for all Equal Employment Opportunity compliance, including subcontractor
compliance.

EQUAL EMPLOYMENT OPPORTUNITY FORMS (EEO Forms)

These forms are submitted by the prime contractors at the beginning of the Project and
as requested:

e EEO Forms 3, 6, and 7 by prime contractors.
These forms are submitted by all subcontractors before they begin work on the project.
e EEO Forms 26 - 29 by subcontractors.

This form is submitted by all suppliers, lessors, or professional services providers before
they begin work on the project:

e EEO Form 30

POSTING

The following poster should be clearly displayed on each job site, or in case of annual
service agreements, in the Contractor's office:

Equal Employment Opportunity is the Law Poster

JOB SITE VISITS

Site visits will be made by a Contract Compliance Officer who will make their presence
known to the Project Manager, Supervisor, or Foreman, and will conduct interviews with
employees on site.

PAYMENT AND EVALUATION

Upon completion of the Project, as part of the contract-awarding department's total
clearance process, the Office of Business Opportunity's Contract Compliance Section
must certify to the department that all EEO compliance requirements have been met.

00805-2
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CERTIFICATION BY BIDDER REGARDING
EQUAL EMPLOYMENT OPPORTUNITY

GENERAL
In accordance with Executive Order 11246 (30 F.R. 12319-25), the implementing rules and
regulations thereof, and orders of the Secretary of Labor, a certification regarding Equal

Opportunity is required of bidders or prospective contractors and their proposed subcontractors
prior to the award of contracts or subcontracts.

CERTIFICATION OF BIDDER

Bidder's Name: Sprint Sand & Clay, LLC

Address: 2141 Preston St., Richmond, TX 77469

Telephone Number:.832-499-7600 Fax : 832-565-1965

Name of the company's EEO Officer: Raquel Aguilar

E-mail Address: raguilar@thesprintcompanies.com

Web Page/URL Address: SPrintsandandclay.com

IRS Employer Identification Number; 76-0555041

Work to be performed: EXcavation, grading, demolition, concrete and piping

Project No: WBS No. M420HUD-005A-4

1. Participation in a previous contract or subcontract.
a. Bidder has participated in a previous contract or subcontract subject to the Equal
Opportunity Clause. B4 YES [JNO
b. Compliance reports were required to be filed in connection with such contract or
subcontract. MYES [JNO
C. Bidder has filed all compliance reports required by Executive

Orders 10925, 11114, 11246, or by regulations of the Equal
Employment Opportunity Commission issued pursuant to

Title VII of the Civil Rights Act of 1964. M YES [JNO
d. If answer of Item c. is "No", please explain in detail on reverse side of this
certification.
00805-3
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2. Dollar amount of bid:$ 14,783,697.54
3. Anticipated performance period in days: 357 Days
4, Expected total number of employees to perform the proposed construction: 7/
5. Nonsegregated facilities.
a. Notice to prospective federally-assisted construction contractors

@) A Certification of Nonsegregated Facilities, as required by the May 9,
1967, Order (32 F.R. 7439, May 19, 1967) on Elimination of Segregated
Facilities, by the Secretary of Labor, must be submitted to the recipient
prior to the award of a federally-assisted construction contract exceeding
$10,000 which is not exempt from the provisions of the Equal Opportunity
Clause,

(2) Contractors receiving federally-assisted construction contract awards
exceeding $10,000 which are not exempt from the provisions of the Equal
Opportunity Clause will be required to provide the forwarding of the
following notice to prospective subcontractors for supplies and
construction contracts where the subcontracts exceed $10,000 and are
not exempt from the provisions of the Equal Opportunity Clause.

The federally-assisted construction Contractor certifies that he/she does
not maintain or provide any segregated facilities at any of his/her
establishments, and does not permit employees to perform their services
at any location, under his/her control, where segregated facilities are
maintained. The federally-assisted construction Contractor certifies
further that he/she will not maintain or provide segregated facilities at any
of his/her establishments, and will not permit employees to perform their
services at any location, under his/her control, where segregated facilities
are maintained. The federally-assisted construction Contractor agrees
that a breach of this certification is a violation of the Equal Opportunity
Clause in this Contract. As used in this certification, the term "segregated
facilities" means any waiting rooms, work areas, restrooms and
washrooms, restaurants and other eating areas, time clocks, locker
rooms and other storage or dressing areas, parking lots, drinking
fountains, recreation or entertainment areas, transportation, and housing
facilities provided for employees which are segregated by explicit
directive or are in fact segregated on the basis of race, creed, color, or
national origin because of habit, local custom, or otherwise. The
federally-assisted construction Contractor agrees that (except where
he/she has obtained identical certifications from proposed Subcontractors
for specific time periods) he/she will obtain identical certifications in
duplicate from proposed Subcontractors prior to the award of
subcontracts exceeding $10,000 which are not exempt from the
provisions of the Equal Opportunity Clause, and that he/she will retain the
duplicate of such certifications in his/her files. The Subcontractor will
include the original in his/her bid package.
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6. Race or ethnic group designation of bidder. Enter race or ethnic group in appropriate
box:

1 White [] Black [] Hispanic

[] Pacific Islander, Asian  [] American Indian, Aleut.

7. Gender of Owner & Male O Female

REMARKS:

Certification - The information above is true and complete to the best of my knowledge and
belief.

Matt Strickland

Company Officer (Please Type)

>M[2W N io] 3¢5

Signature ~ / ) Date

NOTE: The penalty for making false statements in offers is prescribed in 18 U.S.C. 1001.
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CITY OF HOUSTON  0BO-01-13-001
- Company Wide EEO Report Hlien sibmpsae Semeey.
1. Check One 2. Name and Address 3, FEID No.
e Sprint Sand & Clay, LLC 76-0655041
oun— 41 PreSton t " Project No. (i icable
“'; ;}L Zerd Richmond, TX 77469 5'““2;/;‘}7{ e e
[ <!
6. Contractor's Beginning Work Date on Project 7.City Of Houston Contract No. 8. This Report is based on Pay Period ending MM/DD/YYYY
L] 2024 WAS No. HY¥20Hub-pist e - Awiarv Doaument”
9. TEXAS CONSTRUCTION EMPLOYMENT
TOTAL OTAL \LH Tl lll": Bk\;l:(n - AMERICAN N'A TIV) ?: T‘;B l: :’ 8
JOB CATEGORIES | EMPLOYEES | MINORITIES *:(;:géi:ni)c }:()“n:".;.‘f HISESRIG ;i:f%g{;: ASIAN "':“%’i:ﬁz" MORERACES| | Timeas (01D
M F M F M F M F M F M F M F M F M F M F
OFFICIALS : |
e oul I A R R S VAV AR VAV AN AV AV AV AV AV
supERvisors | ° | 01 0| © (0 ﬁ( /4 3 5 gz e |7 7 Vv AV
¥ ./’ 3 "]
ooy | © | 0|0 | 0 VO | 0| 1| 0| &\ 0] | €] €] 0| 2 lEF
ADMIN ' : : :
SUPPORT ALY LE L. 3 72 5 |1 8’ lq' '6 b2 !!7 V24 2| # §724V
EQUIPMENT 0 =l
OPERATORS i v 2| &| 3 | |5k / VAVAWAVAV AV RV AV 4
MECHANICS A4 L3 B ‘/’ VAR s AV AV AV AV AVAVAV A ﬁ
truckprovers] O | 01 0 [ || [ S—ﬁ ® ,5 7\ 7 gL L 2 /9/
monworkers [ © | O 0| O |7 £ 4 7,( )4 ,K /{ {f' O\ 7 & /({‘ V K
cavesners | [ OO0 || | A A2 el ee| ol e ey D
1 ” - o - ) Pl ~
wsons [V 0] |0 |0 |o| elel-fHellelel el €l b
gectricians | 0| 01 O | O ,@/ (u gle0| € { %3 olele ’d) /k’f O
PIPEFITTERS, 3 ; ; N2 | &
PLUMBERS ofojol o Q| Uelo Ol ¥ FlLely vle 1% g
PAINTERS olofol (@2 010 J'4 Rk dP tzaVaav/ 0o
saesaten | 0| V|0 | 0 W | plD\ O\ 2 W o\ 2| €\€ | o e o
ORERS, B N 1 - .
ooy |01 0]0 ] @ |0 e|lelo|e| o] @l p|ole|o|ele
TOTALS ojofo]oJolfolfo oJofofofodofofoljolo
TABLE ¢ oir ToraLs

10.IF ANY EMPLOYEES REPORTED IN '"TABLE A' ARE APPRENTICES, NAME OF THE PROGRAM, JOB CATEGORY, COUNT, RACE &

SEX.
11, SUMMARIZE ALL HIRES FOR THE ENTIRE ACTIVE MONTH BY JOB CATEGORY, RACE, SEX (USE ADDITIONAL SHEET IF
NEEDED).
PRINTED NAWE FIRSTILAST FVAT, ADORESS FRONE | SGRATURE TATE
832-449-7547
12. PREPARER i g : " lar
Raquel Aguilar raguilar@thesprintcompanies.com Aapued Sgealler 11108123

o 832-449-7537
13. REVIEWER facntz
Shawnta Ferrow sferrow@thesprintcompanies.cgm > Fense 11108123

00805-6
Page 6 of 30 March 1, 2016



CITY OF HOUSTON EQUAL EMPLOYMENT OPPORTUNITY
STANDARD DOCUMENT PROGRAM REQUIREMENTS

EQUAL EMPLOYMENT OPPORTUNITY COMPLIANCE PROGRAM
FOR

Sprint Sand & Clay, LLC
Name of Company

The Company's Office of Business Opportunity Program shall consist of documented
good faith efforts to comply with the goals, timetables, and objectives set forth in the following
Affirmative Action steps:

A. City of Houston's Specific Equal Employment Opportunity Policy and Clause as
contained in City Council Ordinance No. 78-1538, passed August 9, 1978.

B. Notice of Requirement for Office of Business Opportunity to ensure Equal
Employment Opportunity (Executive Order 11246).

C. Standard Federal Equal Employment Opportunity Construction Contract
Specifications (Executive Order 11246).

Project: VWBS No. M-420HUD-005A-4 Spellman Detention Basin

Matt Strickland
Company Officer (Please Type)

. , Wie)a3
Signature ' [/ V, Date

NOTE: The penalty for making false statements in offers is prescribed in 18 U.S.C. 1001.
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SPECIAL PROVISIONS
SPECIFIC EQUAL EMPLOYMENT OPPORTUNITY POLICY

1. GENERAL

a. Equal employment opportunity requirements not to discriminate and to
take affirmative action to assure equal employment opportunity are
required by Executive Order 11246, as amended. The requirements set
forth in these Special Provisions shall constitute the specific affirmative
action requirements for Project activities under this Contract and shall
supplement the notice of requirement for affirmative action to ensure equal
employment opportunity and standard federal equal employment
opportunity construction contract specifications.

b. The Contractor shall work with the City and the Federal Government in
carrying out equal employment opportunity obligations and in their review
of his/her activities under the Contract.

C. The prime Contractor and all Subcontractors holding subcontracts of
$10,000 or more shall comply with the following minimum specific
requirement activities of equal employment opportunity. The Contractor
shall include these requirements in every subcontract of $10,000 or more
with such modification of language as is necessary to make them binding
on the Subcontractor.

2. EQUAL EMPLOYMENT OPPORTUNITY POLICY

The Contractor shall accept as his/her operating policy the following statement
which is designed to further the provision of equal employment opportunity to all
persons without regard to their race, age, color, religion, sex, or national origin,
and to promote the full realization of equal employment opportunity through a
positive continuing program:

It is the policy of this Company to assure that applicants are
employed, and that employees are treated during employment,
without regard to their race, religion, color, sex, or national origin.
Such action shall include: employment, upgrading, demotion, or
transfer; recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and
selection for training, including apprenticeship.

3. EQUAL EMPLOYMENT OPPORTUNITY OFFICER

The Contractor shall designate and make known to the City contracting officers
an equal employment opportunity officer (hereinafter referred to as the EEO
Officer) who must be capable of effectively administering and promoting an
active Contractor program of equal employment opportunity and who must be
assigned adequate authority and responsibilities to do so.

4. DISSEMINATION OF POLICY

00805-8
Page 8 of 30 March 1, 2016



CITY OF HOUSTON EQUAL EMPLOYMENT OPPORTUNITY
STANDARD DOCUMENT PROGRAM REQUIREMENTS
a. All members of the Contractor's staff who are authorized to hire,
supervise, promote, and discharge employees, or who recommend such
action, or who are substantially involved in such action, will be made fully
cognizant of, and will implement the Contractor's equal employment

opportunity policy and contractual responsibilities to provide equal

employment opportunity in each grade and classification of employment.

To ensure that the above agreement will be met, the following actions

shall be taken as a minimum:

(1)  Periodic meetings of supervisory and personnel office employees
shall be conducted before the start of work and then not less often
than once every six months, at which time the Contractor's equal
employment opportunity policy and its implementation will be
reviewed and explained. The meetings shall be conducted by the
EEO Officer or other knowledgeable company official.

(2)  All new supervisory or personnel office employees will be given a
thorough indoctrination by the EEO Officer, or other knowledgeable
company official, covering all major aspects of the Contractor's
equal employment opportunity obligations, within 30 days following
their reporting for duty with the Contractor.

(3) The EEO Officer or appropriate company official shall instruct all
employees engaged in the direct recruitment of employees for the
Project relative to the methods followed by the Contractor in
locating and hiring minorities and females.

b- In order to make the Contractor's equal employment opportunity policy

known to all employees, prospective employees, and potential sources of
employees, i.e., schools, employment agencies, labor unions (where
appropriate), college placement officers, etc., the Contractor shall take the
following actions:

(1)  Notices and posters setting forth the Contractor's equal
employment opportunity policy shall be placed in areas readily
accessible to employees, applicants for employment, and potential
employees.

(2) The Contractor's equal employment opportunity policy and the
procedures to implement such policy shall be brought to the
attention of employees by means of meetings, employee
handbooks, or other appropriate means.

S. RECRUITMENT

a.

Page 9 of 30

When advertising for employees, the Contractor shall include in all
advertisements for employees the notation "An Equal Opportunity
Employer". All such advertisements will be published in newspapers, or
other publications, having a large circulation among minority groups in the
area from which the Project work force would normally be derived.

00805-9
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b.

The Contractor shall, unless precluded by a valid bargaining agreement,
conduct systematic and direct recruitment through public and private
employee-referral sources likely to vyield qualified minority-group
applicants, including, but not limited to, State employment agencies,
schools, colleges, minority-group organizations, and female recruitment
agencies. To meet this requirement, the Contractor shall, through his/her
EEO Officer, identify sources of potential minority and female employees,
and establish with such identified sources procedures whereby such group
applicants may be referred to the Contractor for employment
consideration.

In the event the Contractor has a valid bargaining agreement providing for
exclusive hiring hall referrals, he/she is expected to observe the provisions
of that agreement to the extent that the system permits the Contractor's
compliance with equal employment opportunity Contract provisions. (The
U. S. Department of Labor has held that where implementation of such
agreements has the effect of discriminating against minorities or women,
or obligates the Contractor to do the same, such implementation violates
Executive Order 11246 as amended).

The Contractor shall encourage his/her present employees to refer female
or minority-group applicants for employment by posting appropriate
notices or bulletins in areas accessible to all such employees. In addition,
information and procedures with regard to referring such applicants will be
discussed with employees.

6. PERSONNEL ACTIONS

a.

Wage, working conditions, and employee benefits shall be established
and administered, and personnel actions of every type, including hiring,
upgrading, promotion, transfer, demotion, layoff and termination, shall be
taken without regard to race, color, religion, sex, national origin, or age.
The following procedures shall be followed:

(1) The Contractor shall conduct periodic inspections of Project sites to
ensure that working conditions and employee facilities do not
indicate discriminatory treatment of Project-site personnel.

(2)  The Contractor shall periodically evaluate the spread of wages paid
within each classification to determine any evidence of
discriminatory wage practices.

(3)  The Contractor shall periodically review selected personnel actions
in depth to determine whether there is evidence of discrimination.

Where evidence is found, the Contractor shall promptly take
corrective action. If the review indicates that the discrimination may
extend beyond the actions reviewed, such corrective action shall
include all affected persons.

00805-10
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(4)  The Contractor shall promptly investigate all complaints of alleged
discrimination made in connection with his/her obligations under
this Contract, shall attempt to resolve such complaints, and shall
take appropriate corrective action. If the investigation indicates that
the discrimination may affect persons other than the complainant,
such corrective action shall include such other persons. Upon
completion of each investigation, the Contractor shall inform every
complainant of all avenues of appeal.

7. TRAINING AND PROMOTION

a.

The Contractor shall assist in locating, qualifying, and increasing the skills
of minority-group and women employees and applicants for employment.

Consistent with the Contractor's work force requirements and as
permissible under Federal and State regulations, the Contractor shall
make full use of training programs, i.e., apprenticeship and on-the-job
training programs, for the geographical area of Contract performance.

The Contractor shall advise employees and applicants for employment of
available training programs and entrance requirements for each.

The Contractor shall periodically review the training and promotion
potential of minority-group and women employees and shall encourage
eligible employees to apply for such training and promotion.

8. UNIONS

If the Contractor relies in whole or in part upon unions as a source of employees,
he/she shall use his/her best efforts to obtain the cooperation of such unions to
increase minority groups and women within the unions, and to effect referrals by
such unions of minority and female employees. Actions by the Contractor, either
directly or through a contractor's association acting as his/her agent, will include
the procedures set forth below:

a.

The Contractor shall use best efforts to develop, in cooperation with the

unions, joint training programs aimed toward qualifying more minority-
group members and women for membership in the unions and increasing
the skills of minority-group employees and women so that they may qualify
for higher-paying employment.

The Contractor shall use best efforts to incorporate an equal employment
opportunity clause into all union agreements to the end that such unions
will be contractually bound to refer applicants without regard to their race,
color, religion, sex, national origin, or age.

The Contractor is to obtain information as to the referral practices and
policies of the labor union, except that to the extent such information is
within the exclusive possession of the labor union, and such labor union
refuses to furnish such information to the Contractor, the Contractor shall

00805-11
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so certify to the City and shall set forth what efforts have been made to
obtain such information.

In the event the union is unable to provide the Contractor with a
reasonable flow of minority and women referrals within the time limit set
forth in the collective bargaining agreement, the Contractor shall, through
independent recruitment efforts, fill the employment vacancies without
regard to race, color, religion, age, sex, or national origin, making full
efforts to obtain qualified and/or qualifiable minority group persons and
women. (The U. S. Department of Labor has held that it shall be no
excuse that the union with which the Contractor has a collective
bargaining agreement providing for exclusive referral failed to refer
minority employees.) In the event the union referral practice prevents the
Contractor from meeting the obligations pursuant to Executive Order
11246, as amended, and these special provisions, such Contractor shall
immediately notify the City.

9. SUBCONTRACTING

a.

The Contractor shall use his/her best efforts to solicit bids from and to
utilize minority-group and female subcontractors or subcontractors with
meaningful minority-group and/or female representation among their
employees.

The Contractor shall use his/her best efforts to assure Subcontractors'
compliance with their equal employment opportunity obligations.

10. RECORDS AND REPORTS

a.

The Contractor shall keep such records as are necessary to determine
compliance with the Contractor's equal employment opportunity
obligations. The records kept by the Contractor will be designed to
indicate:

(1)  The number of minority and non-minority group members and
women employed in each work classification on the Project.

(2)  The progress and efforts being made in cooperation with unions to
increase employment opportunities for minorites and women
(applicable only to contractors who rely in whole or in part on
unions as a source of their work force).

(8)  The progress and efforts being made in locating, hiring, training,
qualifying, and upgrading minority and female employees.

(4)  The progress and efforts being made in securing the services of
female and minority subcontractors.

All records, including payrolls, must be retained for a period of three years
following completion of the Contract work and shall be available at

00805-12
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reasonable times and places for inspection by authorized representatives
of the City and/or the appropriate federal agency.
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CITY OF HOUSTON, TEXAS

EQUAL EMPLOYMENT OPPORTUNITY CLAUSE

Pursuant to City Council Ordinance No. 78-1538, passed August 9, 1978, all contracts
entered into by the City of Houston involving the expenditure of $10,000 or more, shall
incorporate the following Equal Employment Opportunity Clause:

1.

The Contractor, Subcontractor, vendor, Supplier, or lessee shall not
discriminate against any employee or applicant for employment because
of race, religion, color, sex, national origin, or age. The Contractor,
Subcontractor, vendor, Supplier, or lessee shall take affirmative action to
ensure that applicants are employed and that employees are treated
during employment without regard to their race, religion, color, sex,
national origin, or age. Such action will include, but not be limited to, the
following: employment; upgrading; demotion or transfer; recruitment
advertising; layoff or termination; rates of pay or other forms of
compensation; and selection for training, including apprenticeship. The
Contractor, Subcontractor, vendor, Supplier, or lessee agrees to post in
conspicuous places available to employees, and applicants for
employment, notices to be provided by the City setting forth the provisions
of this Equal Employment Opportunity Clause.

The Contractor, Subcontractor, vendor, Supplier, or lessee states that all
qualified applicants will receive consideration for employment without
regard to race, religion, color, sex, national origin, or age.

The Contractor, Subcontractor, vendor, Supplier, or lessee shall send to
each labor union or representatives of workers with which it has a
collective bargaining agreement or other contract or understanding, a
notice to be provided by the agency contracting officer advising the said
labor union or workers' representative of the Contractor's and
Subcontractor's commitments under Section 202 of Executive Order No.
11246, and shall post copies of the notice in conspicuous places available
to employees and applicants for employment.

The Contractor, Subcontractor, vendor, Supplier, or lessee will comply
with all provisions of Executive Order No. 11246 and the rules,
regulations, and relevant orders of the Secretary of Labor or other Federal
Agency responsible for enforcement of the equal opportunity and
affirmative action provisions applicable, and shall likewise furnish all
information and reports required by the Mayor and/or Contractor
Compliance Officers for purposes of investigation to ascertain and effect
compliance with this program.

The Contractor, Subcontractor, vendor, Supplier, or lessee shall furnish all
information and reports required by Executive Order No. 11246, and by
the rules, regulations, and orders of the Secretary of Labor, or pursuant

00805-14

Page 14 of 30 March 1, 2016



CITY OF HOUSTON EQUAL EMPLOYMENT OPPORTUNITY

STANDARD DOCUMENT PROGRAM REQUIREMENTS
thereto, and shall permit access to all books, records, and accounts by the
appropriate City and Federal officials for purposes of investigation to
ascertain compliance with such rules, regulations, and orders.
Compliance reports filed at such times as directed shall contain
information as to the employment practice policies, program, and work
force statistics of the Contractor, Subcontractor, vendor, Supplier, or
lessee.

6. In the event of a Contractor's, Subcontractor's, vendor's, Supplier's, or
lessee's non-compliance with the non-discrimination clause of this
Contract or with any of such rules, regulations, or orders, this Contract
may be canceled, terminated, or suspended in whole or in part, and the
Contractor, Subcontractor, vendor, Supplier, or lessee may be declared
ineligible for further City contracts in accordance with procedures provided
in Executive Order No. 11246, and such other sanctions may be imposed
and remedies invoked as provided in said Executive Order, or by rule,
regulation, or order of the Secretary of Labor, or as may otherwise be
provided by law.

7. The Contractor shall include the provisions of paragraphs 1 through 8 of
this Equal Employment Opportunity Clause in every subcontract or
purchase order unless exempted by rules, regulations, or orders of the
Secretary of Labor issued pursuant to Section 204 of Executive Order No.
11246 of September 24, 1965 so that such provisions will be binding upon
each Subcontractor or vendor. The Contractor shall take such action with
respect to any subcontractor or purchase order as the contracting agency
may direct as a means of enforcing such provisions, including sanctions
for noncompliance; provided, however, that in the event the Contractor
becomes involved in, or is threatened with litigation with a Subcontractor
or vendor as a result of such direction by the contracting agency, the
Contractor may request the United States to enter into such litigation to
protect the interests of the United States.

8. The Contractor shall file and shall cause each of his Subcontractors, if
any, to file compliance reports with the City in the form and to the extent
as may be prescribed by the Office of Business Opportunity.
Compliance reports filed at such times as directed shall contain
information as to the practices, policies, programs, employment policies,
and employment statistics of the Contractor and each Subcontractor.
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NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION
TO ENSURE EQUAL EMPLOYMENT OPPORTUNITY
(EXECUTIVE ORDER 11246)

1. The Offeror's or Bidder's attention is called to the "Equal Opportunity Clause" and
the "Standard Federal Equal Employment Opportunity Construction Contract
Specifications" set forth herein.

2. The goals and timetables for minority and female participation, expressed in
percentage terms for the Contractor's aggregate work force in each trade on all
construction work in the covered area, are as follows:

Timetables Goals for Minority Goals for Female
Participation for Participation for
Each Trade Each Trade
26.2% - 27.3% 6.9%

These goals are applicable to all the Contractor's construction work (whether or
not it is Federal or Federally-assisted) performed in the covered area.

The Contractor's compliance with the Executive Order and the regulations in 41
CFR Part 60-4 shall be based on its implementation of the Equal Opportunity
Clause, specific affirmative action obligations required by the specifications set
forth in 41 CFR 60-4.3(a), and its efforts to meet the goals established for the
geographical area where the Contract resulting from this solicitation is to be
performed. The hours of minority and female employment and training must be
substantially uniform throughout the length of the Contract, and in each trade,
and the Contractor shall make a good faith effort to employ minorities and
women evenly on each of its projects. The transfer of minority or female
employees or trainees from Contractor to Contractor or from project to project for
the sole purpose of meeting the Contractor's goals shall be a violation of the
Contract, the Executive Order, and regulations in 41 CFR part 60-4. Compliance
with the goals will be measured against the total work hours performed.

3. The Contractor shall provide written notification to the Director of the Office of
Federal Contract Compliance Programs within 10 working days of award of any
construction subcontract in excess of $10,000 at any tier for construction work
under the Contract resulting from this solicitation. The notification shall list the
name, address, and telephone number of the Subcontractor; employer
identification number; estimated dollar amount of the subcontract; estimated
starting and completion dates of the subcontract; and the geographical area in
which the Contract is to be performed.

4, As used in this Notice, and in the Contract resulting from this solicitation, the
"covered area" is The Houston, Texas Standard Metropolitan Statistical Area.
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STANDARD FEDERAL EQUAL EMPLOYMENT OPPORTUNITY
CONSTRUCTION CONTRACT SPECIFICATIONS
(EXECUTIVE ORDER 11246)

1. As used in these specifications:

a. "Covered area" means the geographical area described in the solicitation
from which this Contract resulted;

b. "Director" means Director, Office of Federal Contract Compliance
Programs, United States Department of Labor, or any person to whom the
Director delegates authority;

C. "Employer identification number" means the Federal Social Security
number used on the Employer's Quarterly Federal Tax Return, U. S.
Treasury Department Form 941.

d. "Minority" includes:

(i Black (all persons having origins in any of the Black African racial
groups not of Hispanic origin);

(i) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or
South American, or other Spanish culture or origin regardless of
race);

(i)  Asian and Pacific Islander (all persons having origins in any of the
original peoples of the Far East, Southeast Asia, the Indian
Subcontinent, or the Pacific Islands); and

(iv)  American Indian or Alaskan Native (all persons having origins in
any of the original peoples of North America and maintaining
identifiable tribal affiliations through membership and participation
or community identification).

2, Whenever the Contractor, or any Subcontractor at any tier, subcontracts a
portion of the work involving any construction trade, it shall physically include in
each subcontract in excess of $10,000 the provisions of these specifications and
the Notice which contains the applicable goals for minority and female
participation and which is set forth in the solicitations from which this Contract
resulted.

3s If the Contractor is participating (pursuant to 41 CFR 60-4.5) in a Hometown Plan
approved by the U. S. Department of Labor in the covered area either individually
or through an association, its affirmative action obligations on all work in the Plan
area (including goals and timetables) shall be in accordance with that Plan for
those trades which have unions participating in the Plan. Contractors must be
able to demonstrate their participation in and compliance with the provisions of
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any such Hometown Plan. Each Contractor or Subcontractor participating in an
approved Plan is individually required to comply with its obligations under the
EEO clause, and to make a good faith effort to achieve each goal under the Plan
in each trade in which it has employees. The overall good faith performance by
other Contractors or Subcontractors toward a goal in an approved Plan does not
excuse any covered Contractor's or Subcontractor's failure to take good efforts to
achieve the Plan goals and timetables.

4. The Contractor shall implement the specific affirmative action standards provided
in Paragraphs 7a through p of these specifications. The goals set forth in the
solicitation from which this Contract resulted are expressed as percentages of
the total hours of employment and training of minority and female utilization the
Contractor should reasonably be able to achieve in each construction trade in
which it has employees in the covered area. The Contractor is expected to make

substantially uniform progress toward its goals in each craft during the period
specified.

5. Neither the provisions of any collective bargaining agreement, nor the failure by a
union with whom the Contractor has a collective bargaining agreement to refer
either minorities or women, shall excuse the Contractor's obligations under these
specifications, Executive Order 11246, or the regulations promulgated pursuant
thereto.

6. In order for the non-working training hours of apprentices and trainees to be
counted in meeting the goals, such apprentices and trainees must be employed
by the Contractor during the training period, and the Contractor must have made
a commitment to employ the apprentices and trainees at the completion of their
training, subject to the availability of employment opportunities. Trainees must
be trained pursuant to training programs approved by the U. S. Department of
Labor.

7. The Contractor shall take specific affirmative actions to ensure equal
employment opportunity. The evaluation of the Contractor's compliance with
these specifications shall be based upon its effort to achieve maximum results
from its actions. The Contractor shall document these efforts fully, and shall
implement affirmative action steps at least as extensive as the following:

a. Ensure and maintain a working environment free of harassment,
intimidation, and coercion at all sites, and in all facilities at which
Contractor's employees are assigned to work. The Contractor, where
possible, shall assign two or more women to each construction project.
The Contractor shall specifically ensure that all foremen, superintendents,
and other on-site supervisory personnel are aware of and carry out the
Contractor's obligation to maintain such a working environment, with
specific attention to minority or female individuals working at such sites or
in such facilities.

b. Establish and maintain a current list of minority and female recruitment
sources, provide written notification to minority and female recruitment
sources and to community organizations when the Contractor or its unions
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have employment opportunities available, and maintain a record of the
organizations' responses.

B Maintain a current file of the names, addresses, and telephone numbers of
each minority and female off-the-street applicant and minority or female
referral from a union, a recruitment source, or community organization and
of what action was taken with respect to each such individual. If such
individual was sent to the union hiring hall for referral and was not referred
back to the Contractor by the union or, if referred, not employed by the
Contractor, this shall be documented in the file with the reason therefor,
along with whatever additional actions the Contractor may have taken.

d. Provide immediate written notification to the Director when the union or
unions with which the Contractor has a collective bargaining agreement
has not referred to the Contractor a minority person or woman sent by the
Contractor, or when the Contractor has other information that the union
referral process has impeded the Contractor's efforts to meet its
obligations.

e. Develop on-the-job training opportunities and/or participate in training
programs for the area which expressly include minorities and women,
including upgrading programs and apprenticeship and trainee programs
relevant to the Contractor's employment needs, especially those programs
funded or approved by the Department of Labor. The Contractor shall
provide notice of these programs to the sources compiled under 7b above.

A Disseminate the Contractor's EEO policy: by providing notice of the policy
to unions and training programs and requesting their cooperation in
assisting the Contractor in meeting its EEO obligations; by including it in
any policy manual and collective bargaining agreement; by publicizing it in
the company newspaper, annual report, etc.; by specific review of the
policy with all management personnel and with all minority and female
employees at least once a year; and by posting the company EEO policy
on bulletin boards accessible to all employees at each location where
construction work is performed.

g Review, at least annually, the company's EEO policy and affirmative
action obligations under these specifications with all employees having
any responsibility for hiring, assignment, layoff, termination, or other
employment decisions, including specific review of these items with on-
site supervisory personnel such as superintendents, general foremen,
etc., prior to the initiation of construction work at any job site. A written
record shall be made and maintained identifying the time and place of
these meetings, persons attending, subject matter discussed, and
disposition of the subject matter.

h. Disseminate the Contractor's EEO policy externally by including it in any
advertising in the news media, specifically including minority and female
news media, and providing written notification to and discussing the
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Contractor's EEO policy with other contractors and subcontractors with
whom the Contractor does or anticipates doing business.

i Direct its recruitment efforts, both oral and written, to minority, female and
community organizations, to schools with minority and female students,
and to minority and female recruitment and training organizations serving
the Contractor's recruitment area and employment needs. Not later than
one month prior to the date for the acceptance of applications for
apprenticeship or other training by any recruitment source, the Contractor
shall send written notification to organizations such as the above,
describing the openings, screening procedures, and tests to be used in
the selection process.

i Encourage present minority and female employees to recruit other
minority persons and women and, where reasonable, provide after school,
summer, and vacation employment to minority and female youth both on
the site and in other areas of a Contractor's work force.

k. Validate all tests and other selection requirements where there is an
obligation to do so under 41 CFR Part 60-3.

l. Conduct, at least annually, an inventory and evaluation at least of all
minority and female personnel for promotional opportunities and
encourage these employees to seek or to prepare, through appropriate
training, etc., for such opportunities.

m. Ensure that seniority practices, job classifications, work assignments, and
other personnel practices do not have a discriminatory effect by
continually monitoring all personnel and employment-related activities to
ensure that the EEO policy and the Contractor's obligations under these
specifications are being carried out.

n. Ensure that all facilities and company activities are nonsegregated except
that separate or single-user toilet and necessary changing facilities shall
be provided to assure privacy between the sexes.

0. Document and maintain a record of all solicitations of offers for
subcontracts from minority and female construction contractors and
suppliers, including circulation of solicitations to minority and female
contractor associations and other business associations.

p. Conduct a review, at least annually, of all supervisors' adherence to and
performance under the Contractor's EEO policies and affirmative action
obligations.

8. Contractors are encouraged to participate in voluntary associations which assist

in fulfilling one or more of their affirmative action obligations (7a through p). The
efforts of a contractor association, joint contractor union, contractor-community,
or other similar group of which the Contractor is a member and participant, may
be asserted as fulfilling any one or more of its obligations under 7a through p of
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10.

11.

12.

18.

14.

these Specifications provided that the Contractor actively participates in the
group, makes every effort to assure that the group has a positive impact on the
employment of minorities and women in the industry, ensures that the concrete
benefits of the program are reflected in the Contractor's minority and female work
force participation, makes a good faith effort to meet its individual goals and
timetables, and can provide access to documentation which demonstrates the
effectiveness of actions taken on behalf of the Contractor. The obligation to
comply, however, is the Contractor's and failure of such a group to fulfill an
obligation shall not be a defense for the Contractor's noncompliance.

A single goal for minorities and a separate single goal for women have been
established. The Contractor, however, is required to provide equal employment
opportunity and to take affirmative action for all minority groups, both male and
female, and all women, both minority and non-minority. Consequently, the
Contractor may be in violation of the Executive Order if a particular group is
employed in a substantially disparate manner (for example, even though the
Contractor has achieved its goals for women generally, the Contractor may be in
violation of the Executive Order if a specific minority group of women is under-
utilized).

The Contractor shall not use the goals and timetables or affirmative action
standards to discriminate against any person because of race, color, religion,
sex, or national origin.

The Contractor shall not enter into any subcontract with any person or firm
debarred from Government contracts pursuant to Executive Order 11246.

The Contractor shall carry out such sanctions and penalties for violation of these
specifications and of the Equal Opportunity Clause, including suspension,
termination, and cancellation of existing subcontracts as may be imposed or
ordered pursuant to Executive Order 11246, as amended, and its implementing
regulations, by the Office of Federal Contract Compliance Programs. Any
Contractor who fails to carry out such sanctions and penalties shall be in violation
of these specifications and Executive Order 11246, as amended.

The Contractor, in fulfilling its obligations under these specifications, shall
implement specific affirmative action steps, at least as extensive as those
standards prescribed in Paragraph 7 of these Specifications, so as to achieve
maximum results from its efforts to ensure equal employment opportunity. If the
Contractor fails to comply with the requirements of the Executive Order, the
implementing regulations, or these specifications, the Director shall proceed in
accordance with 41 CFR 60-4.B.

The Contractor shall designate a responsible official to monitor all employment-
related activity to ensure that the company EEO policy is being carried out, to
submit reports relating to the provisions hereof as may be required by the
Government, and to keep records. Records shall at least include for each
employee the name, address, telephone number, construction trade, union
affiliation, if any, employee identification humber when assigned, social security
number, race, sex, status (e.g., mechanic, apprentice, trainee, helper, or laborer),

00805-21

Page 21 of 30 March 1, 2016



CITY OF HOUSTON , EQUAL EMPLOYMENT OPPORTUNITY

STANDARD DOCUMENT PROGRAM REQUIREMENTS
dates of changes in status, hours worked per week in the indicated trade, rate of
pay, and locations at which the work was performed. Records shall be
maintained in an easily-understandable and retrievable form; however to the
degree that existing records satisfy this requirement, contractors shall not be
required to maintain separate records.

15.  Nothing herein provided shall be construed as a limitation upon the application of
other laws which establish different standards of compliance or upon the
application of requirements for the hiring of local or other area residents (e.g.,
those under the Public Works Employment Act of 1977 and the Community
Development Block Grant Program).
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DESCRIPTION OF JOB CATEGORIES

Officials, Managers, and Administrators

Occupations requiring administrative personnel who set board policies, exercise
overall responsibility for the execution of these policies, or provide specialized
consultation on a regional, district, area basis, or direct individual departments or
special phases of a firm's operations.

Includes: Officials, executives, middle management, plant managers,
department managers, superintendents, salaried foremen who are members of
management, purchasing agents, buyers, bureau chiefs, directors, deputy
directors, wardens, examiners, sheriffs, police and fire chiefs, and kindred
workers.

Professionals

Occupations which require specialized and theoretical knowledge which is
usually acquired through college or experience of such kind and amount as to
provide a comparable background.

Includes: Accountants, auditors, airplane pilots and navigators, architects,
artists, chemists, designers, dieticians, editors, engineers, lawyers, librarians,
mathematicians, natural scientists, registered professional nurses, personnel and
labor relations workers, physical scientists, teachers, social workers, doctors,
psychologists, economists, systems analysts, employment and vocational
rehabilitation counselors, instructors, police and fire captains and lieutenants,
and kindred workers.

Paraprofessionals

Occupations in which workers perform some of the duties of a professional or
technician in a supportive role, which usually requires less formal training and/or
experience normally required for professional or technical status. Such positions
may fall within an identified pattern of a "New Careers" concept.

Includes: Library assistants, medical aides, child support workers, police
auxiliary, welfare service aides, recreation assistants, homemakers aides, home
health aides, and kindred workers.

Technicians

Occupations requiring a combination of basic scientific knowledge and manual
skill which can be obtained through about two (2) years of post high school
education, such as is offered in many technical institutes and junior colleges, or
through equivalent on-the-job training.

Includes: Computer programmers and operators, draftsmen, engineering aides,
junior engineers, mathematical aides, licensed practical or vocational nurses,
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photographers, radio operators, scientific assistants, surveyors, technical
illustrators, technicians (medical, dental, electronics, physical sciences), police
and fire sergeants, and kindred workers.

Protective Service Workers

Occupations in which workers are entrusted with public safety, security, and
protection from destructive forces.

Includes: Police patrol officers, fire fighters, guards, deputy sheriffs, bailiffs,
. correctional officers, detectives, marshals, harbor patrol officers, and kindred
workers.

Sales Workers

Occupations engaging wholly or primarily in direct selling.

Includes: Advertising agents and salespersons, insurance agents and brokers,
real estate agents and brokers, stock and bond salespersons, demonstrators,
salespersons and sales clerks, grocery clerks, cashiers, and kindred workers.

Office and Clerical

Occupations in which workers are responsible for internal and external
communications, recording and retrieval of data and/or information and other
paper work required in an office predominantly non-manual, though some
manual work not directly involved with altering or transporting the products is
included.

Includes: Bookkeepers, cashiers, collectors (bills and accounts), messengers
and office helpers, office machine operators, shipping and receiving clerks,
stenographers, typists and secretaries, telegraph and telephone operators, court
transcribers, hearing reporters, statistical clerks, dispatchers, license distributors,
payroll clerks, and kindred workers.

Skilled Craft Workers

Occupations in which workers perform jobs which require special manual skill
through on-the-job training and experience, or through apprenticeship or other
formal training programs. These workers exercise considerable independent
judgment and usually receive an extensive period of training.

Includes: The building trades, hourly paid foremen and leadmen who are not
members of management, mechanics and repairmen, skilled machining
occupations, compositors and typesetters, electricians, engravers, job setters
(metal), motion picture projectionists, pattern and model makers, stationary
engineers, tailors, heavy equipment operators, carpenters, and kindred workers.

Operatives (semi-skilled)
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Workers who operate machine or processing equipment or perform other factory-
type duties of intermediate skill level which can be mastered in a few weeks and
require only limited training.

Includes: Apprentices (auto mechanics), plumbers, bricklayers, carpenters,
electricians, mechanics, building trades, metal workers, machinists, printing
trades, operatives, attendants (auto service and parking), blasters, chauffeurs,
deliverymen, dressmakers and seamstresses (except factory), dryers,
furnacemen, heaters (metal), laundry and dry cleaning operatives, milliners,
miners, motormen, oilers, greasers, etc. (except auto), painters (except
construction and maintenance), photographic process workers, stationary
firemen, truck and tractor drivers, weavers (textile), welders and flame cutters,
and kindred workers.

Laborers (unskilled)

Workers in manual occupations which generally require no special training.
These workers perform elementary duties that may be learned in a few days and
require the application of little or no independent judgment.

Includes: Garage workers, car washers and greasers, gardeners (except farm)
and groundskeepers, longshoremen and stevedores, lumbermen, craftsmen, and
wood choppers, laborers performing lifting, digging, mixing, loading, and pulling
operations, and kindred workers.

Service/Maintenance Workers

Occupations in which workers perform duties which result in or contribute to the
comfort, convenience, hygiene, or safety for the general public, or which
contribute to the upkeep and care of buildings, facilities or grounds, or public
property. Workers in this group may operate machinery.

Includes: Chauffeurs, laundry and dry cleaning operatives, truck drivers, trash
collectors, custodial personnel, gardeners and groundskeepers, construction
laborers, attendants (hospital and other institutions), professional and personal
service, counter and fountain workers, elevator operators, firemen and fire
protection, guards, watchmen and doorkeepers, stewards, porters, waiters, and
kindred workers.
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Document 00808

REQUIREMENTS FOR THE CITY OF HOUSTON PROGRAM FOR MINORITY, WOMEN, AND
SMALL BUSINESS ENTERPRISES (MWSBE) AND PERSONS WITH DISABILITIES
ENTERPRISES (PDBE)

CONSTRUCTION CONTRACTS
. GENERAL
A. CITY AUTHORITIES

1. The “OBO Director” is the City of Houston’s Office of Business Opportunity
(“OBQO”) Director, or his or her designee.

City of Houston
611 Walker Street, 7th Floor
Houston, Texas 77002

2, The “Contracting Department” for this Project is the City of Houston
Department specified in Document 00520, “Agreement.”

3. The “Project Manager” for this Project is specified in Document 00550,
“Contract Approval Notification.”

Il REOCCURRING REPORTS THAT MUST BE SUBMITTED DURING THE COURSE OF
THE CONTRACT:

A. MWSBE MONTHLY REPORT PROCESS

The Contractor shall complete the MWSBE Monthly Utilization Report in the
Contract Compliance and Monitoring System (available at
https://houston.mwdbe.com/).

B. The Contractor shall further comply with applicable instructions regarding
reporting and compliance, as provided in Sections III.E and lll.I below.

1. BUSINESS ENTERPRISE PROGRAM REQUIREMENTS:
A. PURPOSE

This Document facilitates implementation of City of Houston, Tex. Code of
Ordinances Chapter 15, Article V, § 15-81 et seq., relating to MWSBE contract
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participation, and Code of Ordinances Chapter 15, Article VI, § 15-90 et seq.,
relating to PDBE contract participation (collectively, the “Business Enterprise

Program” or “MWSBE”"). City of Houston, Tex. Ordinance 2013-0428, May 8,
2013.

B. POLICY

It is the policy of the City to encourage the full participation of Minority Business
Enterprises, Women Business Enterprises, and Small Business Enterprises, and
Persons with Disabilities Business Enterprises, in all phases of its procurement
activities and to afford them a full and fair opportunity to compete for City
contracts at all levels.

C. POLICY ELEMENTS

1. The Contractor agrees to ensure that MWSBE firms have a full and fair
opportunity to participate in the performance of City contracts. In this
regard the Contractor shall make all reasonable Good Faith Efforts to
meet the Contract Goals for this Contract.

2, The Contractor and any Subcontractor shall not discriminate on the basis
of race, color, religion, national origin, or sex in the performance of City
contracts.

3. Contractor's performance in meeting the Participation Plan Percentage will

be monitored during the construction phase of the Contract by the Office
of Business Opportunity (“OBO”) and the Contracting Department (the
“Department”).

D. PERCENTAGE GOALS

The MWSBE goals and PDBE goals, if any, for the Work are specified in
Document 00800, “Supplementary Conditions.”

E. CONTRACTOR RESPONSIBILITIES

1. Prior to Award:
- The Bidder shall submit MWSBE documents in accordance with the
requirements of Document 00410, “Bid Form Part A.”

a. In accordance with the Code of Ordinances and the OBO Good
Faith Efforts Policy (Attachment A), the Department shall approve
an “Apparent Low Bidder's MWSBE Participation Plan,” Document
00470 (the “Bidder’s Plan” or “Plan”), within three business days of
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the Bid Opening only if the Department representative determines
that Bidder's Plan meets the advertised Contract Goals and is
administratively complete.

b. If the Department cannot approve the Bidder's Plan, it shall forward
the Plan to OBO, who shall review the Bidder's Plan, and if
applicable, the Bidder's Document 00471, “Record of Good Faith
Efforts,” and Document 00472, “Pre-Award Deviation Request,” and
determine whether the Bidder has made Good Faith Efforts to meet
the Contract Goals within 10 business days of the Bid Opening.

C. The Bidder may not use MWSBE Suppliers to account for more
than 50% of the MWSBE patrticipation plan.

d. If the bidder is an MBE or WBE firm certified by the City of Houston,
the Bidder may use its self-performance on the contract to satisfy
up to 50% of the overall goal specified in Document 00800. If the
Bidder is certified as both an MBE and WBE firm, the Bidder must
select one (1) certification type for which goal credit will be
provided.

e. If OBO determines that the Bidder has failed to provide a valid
participation plan or make Good Faith Efforts, or if the Bidder fails
to provide documents and associated information required by this
Document 00808 or reasonably requested in writing by OBO, OBO
may declare the Bidder to be non-responsible.

f. If OBO determines that the Bidder has made Good Faith Efforts,
OBO may approve Document 00472, “Bidder’'s Contract MWSBE
Goal Deviation Request.” Thereafter, the Bidder/Contractor shall
be bound by the Plan, as approved or modified by OBO.

g. The Contractor shall:

(1)  ensure that all MWSBE firms listed in the Plan are certified
by the OBO prior to bid date. Qualified, non-certified firms
may obtain priority consideration for certification if no more
than two firms are certified with the same capability as the
non-certified firm;

(2) execute written contracts with all certified Subcontractors
and Suppliers. All such contracts must be executed and
sent to OBO and the Contracting Department within 30 days
after the date of the Notice to Proceed and must include
provisions set forth in Articles 3 and 5 of Document 00700,
“General Conditions;"” and

(3) designate an MWSBE liaison officer who will administer the
Contractor's MWSBE program and who shall document and
maintain records of Good Faith Efforts to subcontract with
MWSBE Subcontractors and Suppliers, in addition to self-
performance towards a Contract Goal by a certified MBE or
WBE Contractor, if applicable.

2. After Award:
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a. The Contractor shall submit MWSBE Monthly Utilization Reports,
as requested in Article Il above.

b. The Contractor shall complete and submit to OBO a deviation
request if the Contractor reasonably believes that it will not achieve
the Business Enterprise Program Participation Plan Percentage
documented in the Plan and/or will not use in each Certified Firm in
accordance with the Approved Plan before the Contractor uses
another firm to perform the work.

cC. The Contractor shall conform to the Plan unless OBO approves a
deviation request. OBO shall approve or reject a request for
deviation within five business days of receipt of the request.

d. OBO shall approve a deviation request if:

(1)  for a reason beyond the Contractor’s control, the Contractor
is unable to use the certified MWSBE firm in the Plan to

- perform the specified work. In such cases, the Contractor

shall use and document Good Faith Efforts to find a
similarly qualified, certified MWSBE firm to perform such
specified work; or

(2) the Contractor reasonably believes that, due to a change of
scope, execution of the work in accordance with the
directions from the Contracting Department, it is unlikely to
meet the terms of the Plan. In such cases, the Contractor
shall use and document Good Faith efforts to achieve
MWSBE participation on the remaining work on the
Contract.

(3) OBO shall not unreasonably withhold approval of a
deviation request.

e. After the Date of Substantial Completion, OBO shall evaluate the
Contractor's Good Faith Efforts towards meeting the Plan, as it may
be amended.

f. If the Contractor fails to conform to the Plan and fails to submit a
Post-Award Deviation Request or provide documents and
associated information required by the Good Faith Efforts Policy or
reasonably requested in writing by OBO, OBO may impose
sanctions in accordance with Article VI of this Document 00808.

F. ELIGIBILITY OF MWSBE FIRMS FOR GOAL CREDIT

1. To ensure that the City’s Business Enterprise Program benefits only those
firms that are owned and controlled by a minority person(s), a woman
(women), a person(s) with a disability, or a small business enterprise,
OBO will certify the eligibility of MWSBE and PDBE Contractors,
Subcontractors, and Suppliers. Contact the OBO Certification Division at
832-393-0600 or obocerttification@houstontx.gov for information regarding
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certification.

2. Firms must be certified by OBO at the time of bid in order to be counted
towards meeting MWSBE goals at contract award, or prior to a Post-
Award Deviation Request being submitted to, and approved by, OBO.
OBO maintains a Certified Minority, Women and Small Business
Enterprises and Persons with Disabilities Business Enterprises Directory
on the City’'s website. This Directory also lists federally-designated
Disadvantaged Business Enterprises (DBESs).

G. DETERMINATION OF MWSBE PARTICIPATION

MWSBE participation shall be counted toward meeting the Contract Goals in
response to the following:

1. Contractor may count toward its Contract Goals only those MWSBE
Subcontractors/Suppliers, or the Contractor's self-performance if
Contractor is a Certified MBE or WBE, performing a Commercially
Usefully Function.

a. COMMERCIALLY USEFUL FUNCTION means a discrete task or
group of tasks, the responsibility for performance of which shall be
discharged by the MWSBE firm by using its own forces or by
actively supervising on-site the execution of the tasks by another
entity for whose work the MWSBE firm is responsible. In
determining whether a certified firm is performing a commercially
useful function, factors including but not limited to the following
shall be considered: (1) whether the firm has the skill and expertise
to perform the work for which it is being utilized and possesses all
necessary licenses; (2) whether the firm is in the business of
performing, managing, or supervising the work for which it has
been certified and is being utilized; and (3) whether it is performing
a real and actual service that is a distinct and verifiable element of
the work called for in a contract.

p Counting MWSBE Participation:

a. Prime Level Participation: A MBE or WBE certified Prime may
count its self-performance for up to 50% of the overall advertised
goal. The certified MWBE Prime may count only the work in
which the MWBE has performed a Commercially Useful Function.
The use of a certified MWBE Prime’s self-performance to meet
multiple goals (e.g., MBE and WBE) on a contract is prohibited.

b. Subcontractor Participation: Once a firm is certified as a MWSBE
firm, the total dollar value of the subcontract awarded to the
MWSBE firm is counted toward the Contract Goals, counting only
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the work in which the MWSBE has performed a Commercially
Useful Function. The use of one MWSBE certified firm to meet
multiple goals (e.g., MBE, WBE, SBE goals) on a contract is
prohibited, unless expressly approved by OBO.

c. Joint Ventures: The dollar value of the work performed by a
certified Prime Contractor that is a member of a joint venture may
be counted towards satisfaction of the MWSBE goals. When the
Contractor or Subcontractor is in a joint venture with one or more
MWSBE firms, OBO shall determine the percent of participation
resulting from such joint venture to be counted toward the Contract
Goals. The City may count towards the Contractor's MWSBE
contract goal that portion of the total value of the contract amount
paid to an MWSBE joint venturer equal to the distinct, clearly
defined portion of the contract work performed by the MWSBE.

3. Native-American-owned firms that are certified as MBEs cannot be used
to meet MBE contract goals on contracts where the City of Houston is the
goal setting authority. Native American firms can only be used as SBEs in
fulfillment of MBE contracts goals on such contracts, with any limitations
expressly stated in Document 00800.

4, The Contractor may not use MWSBE Suppliers to account for more than
50% of the MWSBE participation plan. A MWSBE Supplier’'s participation
will be counted towards the MWSBE goals if all of the criteria below are
met. The MWSBE Supplier must:

negotiate price;

determine quality and quantity;

order the materials;

show that the invoice is in the certified firm’s name;

pay for the material itself;

control delivery; and

be certified to provide the supplies in the appropriate NAICS code.

mPopTy

=

If the listed criteria above are not met, only the entire amount of fees or
commissions charged for assistance in the procurement of the supplies
and materials, or fees or transportation charges for the delivery of supplies
or materials required on a job site will be counted towards the MWSBE
goal. To be counted, proof must be provided of the fees paid and the fees
must be reasonable and not excessive as compared with fees customarily
allowed for similar services.

5. The OBO Policy and Procedures Manual, as amended from time to time,
shall apply to the Contract for other determinations regarding counting
MWSBE patrticipation not explicitly provided for in the Contract.
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V.

H. CONTRACTOR COMPLIANCE

To ensure compliance with MWSBE requirements, OBO and the Department will
monitor Contractor's efforts regarding MWSBE Primes/Subcontractors/Suppliers
during the performance of this Contract. This may be accomplished through the
following: job site visits; reviewing of records and reports; and interviews of
randomly selected personnel.

L RECORDS AND REPORTS

1 In accordance with Il.A of this Document, the Contractor shall submit an
initial report outlining MWSBE participation 40 days after the Notice to
Proceed date, and on or before the 15th day of each month thereafter until
all MWSBE subcontracting or material supply activity is completed. Each
report shall cover the preceding month's activity. The Contractor shall use
the MWSBE Contract Compliance and Monitoring System (B2GNow) to
meet this requirement.

2. Contractor shall maintain the following records for review upon request by
OBO or the Department:
a. Copies of executed Subcontractor agreements;
b. Copies of executed purchase orders;
c. Documentation of payments and other transactions with MWSBE
Subcontractors/ Suppliers; and
d. Appropriate explanations of any changes or replacements of

MWSBE Subcontractors/Suppliers. All replacement MWSBE
Subcontractors/Suppliers must be certified by OBO.
e. Any other records required by OBO or Contracting Department.

3. If a Participation Plan Percentage is not being met, the monthly report
shall include a narrative description of the progress being made in
MWSBE participation. MWBE Primes and MWSBE Subcontractors or
MWSBE Suppliers being used to meet the Participation Plan Percentage
should be identified by name and the dollar amount paid to date for work
performed or materials furnished by each MWSBE during the monthly
period. Reports are required when no activity has occurred in a monthly
period.

4. Contractor shall retain all such records for a period of four years following
completion of the Work and shall be available at reasonable times and
places for inspection by authorized representatives of the City including
the City Controller.

SANCTIONS:
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A.

SUSPENSION PERIOD AND WAIVER

Pursuant to Section 15-86 of the Code of Ordinances, OBO is authorized to
suspend any Contractor who has failed to make Good Faith Efforts for a period of
up to, but not to exceed, five years.

GUIDELINES FOR IMPOSITION OF SANCTIONS

1. General:

a. OBO shall not impose any sanction except upon evidence of
specific conduct on the part of a MWSBE or Contractor that is
inconsistent with, or in direct contravention of, specific applicable
requirements for Good Faith Efforts.

b. Imposition and enforcement of suspensions shall be consistent with
applicable state law.

2. Severity of Sanctions:

a. In determining the length of any suspension, OBO shall consider
the following factors:

(1)  Whether the failure to comply with applicable requirements
involved intentional conduct or, alternatively, may be
reasonably concluded to have resulted from a
misunderstanding on the part of the Contractor or MWSBE
of the duties imposed on them by Article V of Chapter 15 of
the Code of Ordinances and these procedures;

(2)  The number of specific incidences of failure by Contractor or
MWSBE to comply;

(3) Whether the Contractor or MWSBE has been previously
suspended;

(4)  Whether the Contractor or MWSBE has failed or refused to
provide OBO with any information requested by OBO's
Director or required to be submitted to OBO’s Director
pursuant to law or these procedures;

(5) Whether the Contractor or MWSBE has materially
misrepresented any applicable facts in any filing or
communication to OBO; and

(6) Whether any subsequent restructuring of the subject
business or other action has been undertaken to cure the
deficiencies in meeting applicable requirements.

b. Suspensions may be for any length of time not to exceed five
years. Suspensions in excess of one year shall be reserved for
cases involving intentional or fraudulent misrepresentation or
concealment of material facts, multiple acts in contravention of
applicable requirements, cases where the Contractor or MWSBE
has been previously suspended, or other similarly egregious
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conduct.

C. APPEALS

A decision to implement a suspension may be taken after notice and an
opportunity for an informal conciliation conference with OBO and a hearing by
the Contract Compliance Commission. Commission members shall not have
participated in the actions or investigations giving rise to the suspension hearing.

D. NOTICE

1 Prior to imposing any suspension, OBO shall deliver written notice to the
Contractor or MWSBE setting forth the grounds for the proposed
suspension and setting a date, time, and place to appear for an informal
conciliation conference with OBO, in addition to information regarding the

appearance before the Contract Compliance Commission for a hearing on
the matter.

2, Any notice required or permitted to be given hereunder to any Contractor
or MWSBE may be given either by personal delivery or by certified United
States mail, postage prepaid, return receipt requested, addressed to their
most recent address as specified in the records of the Office of Business
Opportunity or in the Contract, if no address is on file with the Office of
Business Opportunity.

E. HEARING PROCEDURES

Proceedings before the Contract Compliance Commission shall be conducted in
accordance with Section 15-23 of the Code of Ordinances. If the Commission,
in a written decision, finds that a suspension is supported by the evidence

presented, the Commission shall submit its recommendation to the Mayor and
City Council.
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ATTACHMENT A

CITY OF HOUSTON
OFFICE OF BUSINESS OPPORTUNITY GOOD FAITH EFFORTS POLICY

General Policy.

Good Faith Efforts are steps taken to achieve a Contract Goal or other requirements which, by
their scope, intensity and usefulness demonstrates the bidder's responsiveness to fulfill the
business opportunity objective prior to the award of a contract, as well as the contractor's
responsibility to put forth measures to meet or exceed the Contract Goal(s) throughout the
duration of the contract.

Good Faith Efforts are required to be made and demonstrated by an apparent successful
bidder on goal-oriented contracts or proposer on a regulated contract prior to award of a
contract. Good Faith Efforts are required on professional services and construction contracts
and on procurement of goods and non-professional service contracts with goals. If a bidder,
when submitting a participation plan at the time of bid or proposal submission, anticipates it
cannot or will not meet the Contract Goal(s) prior to the award, the bidder must demonstrate to
Office of Business Opportunity (“OBQO”) it has made Good Faith Efforts to meet the Contract
Goal(s), to be eligible for the contract award.

Good Faith Efforts shall be evaluated on a case-by-case basis in making a determination
whether a bidder or contractor is in compliance with this policy. The efforts employed by a
bidder or contractor should be those that one could reasonably expect a bidder or contractor to
take if the bidder or the contractor were actively and aggressively attempting to obtain MWSBE
participation sufficient to meet the Contract Goal(s). Efforts taken that are mere formalities or
other perfunctory acts shall not be considered Good Faith Efforts to meet Contract Goals.

The factors provided herein are representative of the types of actions OBO will consider in
determining whether the bidder or contractor made Good Faith Efforts to obtain MWSBE
participation to meet the Contract Goal(s). The list of factors described below are not intended
to be a mandatory checklist, nor is it intended to be exhaustive or exclusive. OBO may
consider other factors or types of efforts that may be relevant in appropriate cases.

If a bidder or contractor fails to submit Good Faith Efforts documentation as provided in this
Policy, it waives the right to appeal OBO decisions related to this Policy. OBO will review all
the efforts made by the contractor, including the quality and quantity of those efforts.

Pre—Award.

A bidder must submit a participation plan, Document 00470, to OBO at the time the bidder
submits the bid. If the participation by certified MWBE Primes and MWSBE subcontractors
documented on the participation plan (“participation”) is less than the Contract Goal(s), a
bidder should submit a “Record of Good Faith Efforts,” Document 00471, with the bid. A
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bidder should also submit a request for a deviation, using Document 00472, if the bidder,
having used Good Faith Efforts, reasonably believes that it cannot meet the Contract Goal(s)
or a commercially useful deviation.

In making a determination that the bidder has made a good faith effort to meet the Contract
Goal(s), OBO shall consider spécific documentation! concerning the steps taken to obtain
MWSBE participation, with a consideration of, by way of illustration and not limitation, whether
the bidder demonstrated a genuine effort to comply with the following factors:

1. Attended any pre-bid or pre-proposal meetings scheduled by the City
Department;

2, Followed up with MWSBEs that attended the pre-bid or pre-proposal meetings to

discuss subcontracting and supplier opportunities and contacted MWSBEs listed
in the City’s online directory;

3: Conducted outreach with minority and women focused organizations and
associations far in advance of solicitation due date (no less than 14 business
days);

4, Identified and designated portions of the work to be performed by MWSBEs to
increase the likelihood of meeting the Contract Goals (including where
appropriate breaking down the contract into reasonably sized subcontracts to
ensure participation);

5. Advertised subcontracting opportunities in news media focused towards minority
and women persons far in advance of solicitation due date;

6. Provided MWSBEs with a point of contact that was knowledgeable about the
project and possessed decision-making authority to answer questions from
interested MWSBEs;

1 Provided a reasonable number of MWSBEs certified with timely written notices
via email, mail, and/or fax and/or with documented contact regarding the
subcontracting/supplier opportunities. A “reasonable number of MWSBESs” shall
be based on the number of MWSBESs available in the directory;

8. Solicited the MWSBESs within a reasonable amount of time (no less than seven
business days) before bid submission, as well as followed up with the MWSBEs
solicited to determine if they were interested in submitting a bid or proposal or
participating on a team.

9. Provided interested MWSBEs certified to perform the solicited work with prompt

1 A list of common supporting documentation that may allow Contractors to support their good faith efforts can be
found on the Office of Business Opportunity website at www.houstontx.gov/obo.
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access to the plans, specifications, scope of work and requirements of the
contract;

10.  Negotiated in good faith with interested MWSBEs, and not rejecting MWSBEs as
unqualified without sound reasons based on a thorough investigation of their
capabilities;

11. Entered into a formal contract, or signing enforceable letters of intent with
MWSBEs;

12.  Provided an explanation to any MWSBE whose bid or price quotation is rejected,
unless another MWSBE is accepted for the same work, as follows:
a. Where price competitiveness is not the reason for rejection, a written
rejection notice including the reason for rejection will be sent to the
rejected MWSBE firm; ’

b. Where price competitiveness is the reason for rejection, a meeting must
be held with the price-rejected MWSBE, if requested, to discuss the
rejection;

13. Ensured that MWSBE Supplier participation did not account for more than 50%
of the MWSBE participation plan.

14. Made efforts to assist interested MWSBESs in obtaining bonding, lines of credit,

insurance required for the contract, and documenting MWSBE denied by bona
fide surety agents;

15. Ensured that the conditions and requirements for subcontracts and supply
agreements are commensurate with industry standards and would not cause an
economic hardship on MWSBEs, such as unnecessary insurance or coupling bid
bonds with retainage; and

16.  Incorporated efforts not attempted earlier or on previous bids that appear more
likely to lead to attaining the Contract Goal. Past performance on similar
contracts with similar scopes will also be taken in consideration when
determining Good Faith Efforts. A bidder that continues to make same efforts
without any significant change in the level of participation may not be making
Good Faith Efforts.

Post—Award.

The contractor must sign the approved participation plan (Document 00470 or Document
00570) prior to starting work on the Project. A contractor should submit a request for deviation
from OBO if the contractor, having made Good Faith Efforts, reasonably believes that it will not
achieve the Participation Plan Percentage documented in the approved participation plan. If
participation is less than anticipated in the approved participation plan, the contractor must
submit supporting documentation evidencing their Good Faith Efforts. A contractor that fails to
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submit a deviation request and Good Faith Efforts documentation waives the right to appeal
OBO decisions related to this Policy.

If the contractor is awarded the contract and fails to achieve the established Participation Plan
Percentage(s), the contractor must demonstrate to OBO its efforts to meet the Participation
Plan Percentage(s) and failure to do so based on circumstances that the contractor could not
reasonably control. In determining whether the contractor made Good Faith Efforts to ensure

full participation and achievement of the Participation Plan Percentage, OBO shall consider the
following factors:

i Whether the contractor designated an MWSBE liaison officer to administer the
Contractor's MWSBE programs and to be responsible for maintenance of records
of Good Faith Efforts.

2. Whether the contractor furnished prompt MWSBE Utilization Reports in a timely
and accurate manner through the online Contract Monitoring System or via hard
copy.

3. Whether the contractor responded to efforts to resolve disputes with MWSBEsS,
and genuinely attempted to resolve these issues.

4, Whether the contractor disclosed payment discrepancies timely and within the
monthly reporting period;

5. Whether the contractor complied with the participation plan, unless the contractor
received a deviation from the OBO Director and whether upon approval, the

contractor made Good Faith Efforts to replace a removed MWSBE with another
certified firm;

6. Whether MWSBE Supplier participation accounted for more than 50% of the
MWSBE patrticipation plan;

[{ Whether the contractor provided an explanation to any MWSBE whose price
quotation was rejected due the following reasons:
e Where price competitiveness was not the reason for rejection, a written
rejection notice which includes the reason for rejection shall be sent to the
MWSBE firm.
e Where price competitiveness was the reason for rejection, a meeting must
be held with the MWSBE firm, if requested, to discuss the rejection.

8. Whether the contractor furnished prompt written responses to written inquiries
from the Director or any employee of OBO regarding the MWSBE's performance
or information germane to the MWSBE's certification;

9. Whether the contractor ensured that at all times during the performance of any
contract or subcontract the MWSBE firm is engaging in a commercially useful
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function as that term is defined in Chapter 15 of the City of Houston Code of
Ordinances;

10. Whether the contractor provided the OBO information, or other material, that was
factually accurate and free of material misrepresentation;

11.  Whether the contractor furnished prompt responses to requests for information,
books and records needed to verify compliance from the department
administering the Contract, the City Attorney and the City Controller;

12. Whether the contractor attended all meetings and mediation hearings as
requested by the Director or his/her designee; and

13. How the contractor may be affected by change orders, with consideration given
to the size of the change orders.

Change Orders.

The requirement to make Good Faith Efforts to achieve the approved Participation Plan
Percentage is applicable to change orders. Contractors should make Good Faith Efforts to
ensure that the Participation Plan Percentage remains substantially the same after the
issuance of change orders. If a contractor cannot maintain substantially the same level of
participation provided in the latest approved Participation Plan, the contractor shall submit
Document 00572, “Post-Award Plan Deviation Request,” to the OBO for review and potential
approval. In addition to other relevant factors, in evaluating whether Good Faith Efforts were
made by the contractor to meet the Participation Plan Percentage despite change orders, the
OBO Director shall consider the contractor’s efforts to timely and efficiently deliver the project.

END OF DOCUMENT
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DOCUMENT 00812

WAGE SCALE FOR HEAVY CONSTRUCTION

Following 29 CFR 5.5 (a)(1)(v), use the rates listed on the Wage Determination

Attachment for minimum wage and benefits for the labor classifications applicable to the
Work.

These rates do not prohibit payment of more than the rates stated.

Apply rates in this Document 00812 to site work greater than five (5) feet from exterior
wall of new building under construction or from exterior wall of existing building.

The Contractor shall submit the “Certificate from Contractor Appointing Officer or
Employee to Supervise Payment of Employees” (Exhibit “A”) to the Monitoring Authority
listed in Document 00495 prior to final execution of the contract.

During the course of the work, Subcontractors shall submit the “Certificate from
Subcontractor Appointing Officer or Employee to Supervise Payment of Employees”
(Exhibit “B”) to the Monitoring Authority listed in Document 00495.

Contractor and all subcontractors will submit payrolls electronically to the Department

through the online reporting system unless told otherwise by the Office of Business
Opportunity.
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EXHIBIT “A”

LABOR CLASSIFICATIONS AND PREVAILING WAGE RATES FOR

HEAVY CONSTRUCTION 2023
Worker Classification Base Rate Fringe Benefit Wage Total
Carpenter $14.04 $0.00 $14.04
Cement Mason/Concrete Finisher $12.50 $1.17 $13.67
Electrician $17.00 $0.04 $17.04
Formbuilder/Formsetter $13.84 $1.17 $15.01
Ironworker, Reinforcing $11.28 $0.00 $11.28
Laborer, Common $8.94 $0.00 $8.94
Laborer, Landscape $7.35 $0.00 $7.35
Laborer, Mason Tender Cement $9.94 $0.00 $9.94
Laborer, Pipelayer $10.14 $0.00 $10.14
Pipefitter $17.00 $0.04 $17.04
Power Equipment Operator, backhoe $13.47 $0.00 $13.47
Power Equipment Operator, bulldozer $12.58 $0.00 $12.58
Power Equipment Operator, crane $15.33 $0.57 $15.90
Power Equipment Operator, excavator $16.37 $0.00 $16.37
Power Equipment Operator, front end loader $12.16 $0.00 $12.16
Power Equipment Operator, grader $12.20 $1.48 $13.68
Power Equipment Operator, tractor $15.00 $0.00 $15.00
Sprinkler Fitter (Fire Sprinklers) $31.68 $22.20 $53.88
Truck Driver $12.02 $1.02 $13.04
WELDERS - Receive rate prescribed for craft performing operation to which welding is incidental.
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EXHIBIT “B”

CERTIFICATE FROM CONTRACTOR APPOINTING OFFICER OR EMPLOYEE
TO SUPERVISE PAYMENT OF EMPLOYEES

Project Name S TocHMru\ Dcknﬁ‘m &\Bh\_,

Project wes#: M ~H20HUD —~cosa -y Date _11]10/2023

Email Address:__Mstiick {andl €04 <printee mpenics come

(I) (We) hereby certify that (| am) (we are) the Prime Contractor for e CoaStruction

of Cﬁ‘q of Houston, Spellmen Detenhion Basin
(specify type of job)

in connection with construction of the above-mentioned Project, and that (I) (we) have appointed

Sandra Tond e , whose signature appears below, to supervise the payment of
(my) (our) employees beginning \\] 10 );Lo'.l 3 , 2022 ; that he/she is in a position to have
full knowledge of the facts set forth in the payroll documents and in the statement of compliance
required by the Copeland Act and the City of Houston, which he/she is to execute with (my) (our) full
authority and -approval until such time as (l) (we) submit to the City of Houston a new certificate
appointing some other person for the purposes hereinabove stated.

bﬂlm MLW Phone:_B32 - 44A- .00

(Identifying Signature of Appointee)

Witness/Attest: 2 point Sendd Clay, LLC

(Name of Ffrm or Corporation)

By: 7/& 7W

7}

By: 2
(Signatlire) U (Signaglire)
Vice President Vie & PrESIDEMT
(Title) (Title)

NOTE: This certificate must be executed by an authorized officer of a corporation or by a member of a
partnership, and shall be executed prior to and be submitted with the first payroll. Should the appointee
be changed, a new certificate must accompany the first payroll for which the new appointee executes a
statement of compliance required by the Copeland Act and the City of Houston.
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EXHIBIT “C”

CERTIFICATE FROM SUBCONTRACTOR APPOINTING OFFICER OR EMPLOYEE
TO SUPERVISE PAYMENT OF EMPLOYEES

Project Name _ HPW Spellman Detention Basin

Project WBS#: M-420HUD-005A-4 Date 12/18/2023

Email Address:  rdfranks@tgeresources.com

(I) (We) hereby certify that (I am) (we are) the Subcontractor for _ €nvironmental consulting for

analytical characterization of select soil areas (PPCAS)
(specify type of job)

in connection with construction of the above-mentioned Project, and that (I) (we) have appointed
Robin D. Franks , whose signature appears below, to supervise the payment of
(my) (our) employees beginning January 1 , 2024 ; that he/she is in a position to have
full knowledge of the facts set forth in the payroll documents and in the statement of compliance
required by the Copeland Act and the City of Houston, which he/she is to execute with (my) (our) full
authority and approval until such time as (I) (we) submit to the City of Houston a new certificate
/,.apgoi ing sOme other pgrso //f'or thjynposes hereinabove stated.

H— / ‘///// ///}A}Nh»y?» Phone: 713-744-5800

{ / T (ld?ﬁfyiyé/éig{n'atufe of Appointee)

Witness/Attest: TGE Resources. Inc. - Robin D. Franks (President & CEO)
(Name of Firm or Corporation)
P ., S 4
Byi_ s = N A By:
(Signature)—" (Signature)

,_T'\ H Q,(—\AL/\I) — S(\ t‘(ﬁf\iﬁb%rm'\’\‘\\\er
i) £ ) y; (Title)

NOTE: This certificate must be executed by an authorized officer of a corporation or by a member of a
partnership, and shall be executed prior to and be submitted with the first payroll. Should the appointee
be changed, a new certificate must accompany the first payroll for which the new appointee executes a
statement of compliance required by the Copeland Act and the City of Houston.
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STANDARD DOCUMENT FOR HEAVY CONSTRUCTION

EXHIBIT “C”

CERTIFICATE FROM SUBCONTRACTOR APPOINTING OFFICER OR EMPLOYEE
TO SUPERVISE PAYMENT OF EMPLOYEES

Project Name _ HPW Spellman Detention Basin

Project WBS#: M-420HUD-005A-4 Date 12/18/2023

Email Address: info@grecycling.com

(I) (We) hereby certify that (I am) (we are) the Subcontractor for Site Clearing

(specify type of job)

in connection with construction of the above-mentioned Project, and that (I) (we) have appointed

Murtaza Badri (Tinwala) , Whose signature appears below, to supervise the payment of
(my) (our) employees beginning January , 202 _: that he/she is in a position to have
full knowledge of the facts set forth in the payroll documents and in the statement of compliance
required by the Copeland Act and the City of Houston, which he/she is to execute with (my) (our) full
authority and approval until such time as (I) (we) submit to the City of Houston a new certificate
appointing some (A{her psgson for the purposes hereinabove stated.

Lﬂ A Phone: 832-282-2152

(Identifying Signature of Appointee)

Witness/Attest: Q Recycling & Construction Services, Inc.
(Name of Firm or Corporation)

By: By:
(Signature) ! (Signature)

P PM
(Title) (Title)

NOTE: This certificate must be executed by an authorized officer of a corporation or by a member of a
partnership, and shall be executed prior to and be submitted with the first payroll. Should the appointee
be changed, a new certificate must accompany the first payroll for which the new appointee executes a
statement of compliance required by the Copeland Act and the City of Houston.

00812-4
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CITY OF HOUSTON WAGE SCALE
STANDARD DOCUMENT FOR HEAVY CONSTRUCTION

EXHIBIT “C”

CERTIFICATE FROM SUBCONTRACTOR APPOINTING OFFICER OR EMPLOYEE
TO SUPERVISE PAYMENT OF EMPLOYEES

Project Name HPW Spellman Detention Basin

Project WBS#: M-420HUD-005A-4 Date 12/18/2023

Email Address: _ ' O<c\g Vi vcic vy (0 ac\. (ova

(1) (We) hereby certify that (1 am) (we are) the Subcontractor for

 Vucvtane
(specify typk of job)

in nnectlon with construction of the above-mentioned Project, and that (l) (we) have appointed

%\f\’ Rpsa\es , whose signature appears below, to supervise the payment of
(my) (our) employees beginning , 20___; that he/she is in a position to have
full knowledge of the facts set forth in the payroll documents and in the statement of compliance
required by the Copeland Act and the City of Houston, which he/she is to execute with (my) (our) full
authority and approval until such time as (I) (we) submit to the City of Houston a new certificate
appointing some otber person for the purposes hereinabove stated.

//{\)g/‘\/ Phone: /1% 47?2 Z

/__(1dentifying Signature of Appointee)

Witness/Attest:

,A (Name of Firm or Corporation)

/7\/’* 7<’ By:

~~ '{Signature) (Signature)

Ouadli L

(Title) (Title)

NOTE: This certificate must be executed by an authorized officer of a corporation or by a member of a
partnership, and shall be executed prior to and be submitted with the first payroll. Should the appointee
be changed, a new certificate must accompany the first payroll for which the new appointee executes a
statement of compliance required by the Copeland Act and the City of Houston.

008124
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STANDARD DOCUMENT FOR HEAVY CONSTRUCTION

EXHIBIT “C”

CERTIFICATE FROM SUBCONTRACTOR APPOINTING OFFICER OR EMPLOYEE
TO SUPERVISE PAYMENT OF EMPLOYEES

Project Name HPW Spelliman Detention Basin

Project WBS#: M-420HUD-005A-4 Date 12/18/2023

Email Address: \(\o\y\f\a\f\m\\m@/ 8&\/\0}0 (O

(1) (We) hereby certify that (1 am) (we are) the Subcontractor for

Yrutking

J (specify type of job)
in,connection with construction of the above-mentioned Project, and that (1) (we) have appointed
\\—\(AV\V\GL\/\‘ La®\ue ,» Whose signature appears below, to supervise the payment of
(my) (our) employees beginning , 20___; that he/she is in a position to have

full knowledge of the facts set forth in the payroll documents and in the statement of compliance
required by the Copeland Act and the City of Houston, which he/she is to execute with (my) (our) full
authority and approval until such time as (I) (we) submit to the City of Houston a new certificate
appointing some other person for the purposes hereinabove stated.

d&\tA %\@\ Phone: 726" 16 2592

(Tdentifying Signature of Appointee)

Witness/Attest:

(Name of Firm or Corporation)

B%j/p,?(/\ (/\ éu By:

(Signature) (Signature)
@\pw
(Title) (Title)

NOTE: This certificate must be executed by an authorized officer of a corporation or by a member of a
partnership, and shall be executed prior to and be submitted with the first payroll. Should the appointee
be changed, a new certificate must accompany the first payroll for which the new appointee executes a
statement of compliance required by the Copeland Act and the City of Houston.

008124
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CITY OF HOUSTON WAGE SCALE
STANDARD DOCUMENT FOR HEAVY CONSTRUCTION

Wage Determination Publication Date:
January 6, 2023
for
General Decision Number: TX20230031 01/06/2023 TX31
Superseded General Decision Number: TX20220031

State: Texas
Construction Type: Heavy
County: Harris County in Texas

HEAVY CONSTRUCTION PROJECTS Including Water and Sewer Lines (Does Not Include
Flood Control).

Note: Contracts subject to the Davis-Bacon Act are generally required to pay at least the
applicable minimum wage rate required under Executive Order 14026 or Executive Order
13658. Please note that these Executive Orders apply to covered contracts entered into by
the federal government that are subject to the Davis-Bacon Act itself, but do not apply to
con(tracts sut)>ject only to the Davis-Bacon Related Acts, including those set forth at 29 CFR
5.1(a)(2)-(60).

If the contract is entered into on or after January 30, 2022, or the contract is renewed or
extended (e.g., an option is exercised) on or after January 30, 2022, Executive Order 14026
generally applies to the contract. The contractor must pay all covered workers at least $16.20
per hour (or the applicable wage rate listed on this wage determination, if it is higher) for all
hours spent performing on that contract in 2023.

If the contract was awarded on or between January 1, 2015 and January 29, 2022, and the
contract is not renewed or extended on or after January 30, 2022, Executive Order 13658
generally applies to the contract. The contractor must pay all covered workers at least $12.15
per hour (or the applicable wage rate listed on this wage determination, if it is higher) for all
hours spent performing on that contract in 2023.

The applicable Executive Order minimum wage rate will be adjusted annually. If this contract
is covered by one of the Executive Orders and a classification considered necessary for
performance of work on the contract does not appear on this wage determination, the
contractor must still submit a conformance request.
Additional information on contractor requirements and worker protections under the Executive
Orders is available at www.dol.gov/whd/govcontracts.
Modification Number Publication Date

0 01/06/2023

* SFTX0669-001 04/01/2021

WAGE DETERMINATION ATTACHMENT

END OF DOCUMENT

00812-5
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STANDARD DOCUMENT PAY OR PLAY PROGRAM REQUIREMENTS

Document 00840
(POP-1)

PAY OR PLAY PROGRAM REQUIREMENTS

. Pay or Play Program Overview

A. Purpose
The Pay or Play Program was established with Ordinance 2007-534 on July 1, 2007 and is
governed by Executive Order 1-7. The Pay or Play Program (POP Program) creates a more
level playing field and enhances fairness in the bid process between competing contractors
that choose to offer health benefits to their workforce and those who do not. The program
also recognizes and accounts for the fact that there are cost associated with health care of
the uninsured citizens of the Houston and Harris County area.

B. Program Elements

1. Covered contracts:

l.) Advertised after July 1, 2007 or which is executed on or after the effective date of
this Executive Order.

1.) Contracts valued at or above $100,000.00 (contract) and $200,000.00 (sub-contract)
including contingencies, amendments, supplemental terms and/or change orders.

l1.) Professional Service, Construction, and Service type contracts.

2. Contracts not covered:

l.) Any contract in which the primary purpose is procurement of property, goods,
supplies, and or equipment.

[.) An inter-governmental contract, inter-governmental agreement or purchasing
cooperative.

3. Covered employees: This program applies to employees of a covered contractor or
subcontractor, including contract labor, who are over age 18, work at least 30 hours
per week and work any amount of time under a covered city contract or subcontract.

4. Pay or Play Option:

l.) “Pays” by contributing $1.00 per covered employee per regular hour for work
performed under the contract with the City; or
II.) “Plays” by providing health benefits to covered employees. Health benefits must meet
or exceed the following standards:
e The employer will contribute no less than $150 per covered employee per
month toward the total premium cost.
e The employee contribution, if any amount, will be no greater than 50% of the
monthly premium cost and no more than $150 per month.

00840-1
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CITY OF HOUSTON
STANDARD DOCUMENT PAY OR PLAY PROGRAM REQUIREMENTS

*Note: (1) A contractor is deemed to have complied with section 5.4 of

E.O. 1-7 with respect to a covered employee who is not provided health
benefits if the employee refuses the benefits and the employee’s contribution
to the premium is no more than $40 per month. (2) If applicable the contractor
has the option to both Pay and Play.

5. Exemptions/Waivers: The City of Houston will award a contract to a contractor that
neither Pays nor Plays only if the contractor has received an approved waiver (Form
POP-4 requested by City departments only).

6. Administration: Contractor performance in meeting Pay or Play program requirements
will be managed by the contracting department. The Office of Business Opportunity
(OBO) has administrative oversight of the program, including audit responsibilities
(department compliance). Questions about the program should be referred to the
Department POP Liaison an updated contact list is available on
http://www.houstontx.gov/obo/popforms.html or call Gracie Orr with the Office of
Business Opportunity at 832-393-0633.

Il. Documentation and Reporting Requirements

A. Document that must be signed and returned to administering department
with the bid/proposal.

1.) City of Houston Pay or Play Program Acknowledgment Form (Form POP-1)
acknowledges bidder/proposers’ knowledge of the program and its requirements, and
the intention to comply.

B. Documents that must be signed and returned to administering department within a
period designated by the department’s Contract Administrator, upon notification of
low bidder or successful proposer status:

1.) Certification of Compliance with Pay or Play Program (Form POP-2)

*Note - Contractors that opt to “play” must provide proof of coverage, including
document from insurance provider, and names of covered employees.

2.) List of Subcontractors (Form POP-3)

*Note- Review the affidavit statement at the bottom of this form for further
important POP Compliance information.

C. Contractors reporting requirements:

1.) Contractors that opt to Pay
Provide monthly reports to administering department, detailing names of employees,
hours worked, exemptions (if any) and amount owed. (Form POP-5)

00840-2
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STANDARD DOCUMENT PAY OR PLAY PROGRAM REQUIREMENTS

2.) Contractors that opt to Play

Provide periodic reports to the contract administrator showing proof of coverage
(insurance premium invoice or insurance card) reporting schedule will be determined
by administering department based on length of contract. (Form POP-7)

3.) Employee Waiver Request

Contractor may request POP program waiver by submitting the request on POP-8 if the
employee is less than 18 years old, employee has other health coverage such as
through spouse or parents, or Medicare/Medicaid.

*Note proof of coverage must be provided in the form of a copy of the employee’s
insurance card. (Remove social security numbers if applicable)

4.) Contractors shall submit an initial report with the second invoice to the department.
Payments based on monthly reports are due to the contracting department with
submission of the following month’s invoice. Payments may be made out to the
City of Houston preferably via cashier check or business check.

lll. Compliance and Enforcement

The Office of Business Opportunity will audit program compliance. Contractors willfully
violating or misrepresenting POP program compliance will be subject to corrective
and/or punitive action, including but not limited to the assessment of fines and penalties
and/or debarment. The Pay or Play Program Requirements Form and all other POP

Forms are available for downloading from the City of Houston’'s Website at
http://www.houstontx.gov/obo/popforms.html.

00840-3
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Spellman Detention Basin
WBS No. M-420HUD-005A-4 ADDENDUM

Document 00910
ADDENDUM NO. 1

Date of Addendum: 08/07/2023

PROJECT NAME: Spellman Detention Basin

PROJECT NO: WBS No. M-420HUD-005A-4

BID DATE: August 10, 2023 (There is no change to the Bid Date.)

FROM: Suhail Kanwar, P.E., MS, CFM, City Engineer
City of Houston, Office of City Engineer
Houston, Texas, 77002
Attn:  Loi Ma, Project Manager

TO: Prospective Bidders

This Addendum forms a part of the Bidding Documents and will be incorporated into the
Contract documents, as applicable. Insofar as the original Project Manual and Drawings
are inconsistent, this Addendum governs.

This Addendum uses the change page method: remove and replace or add pages, or
Drawing sheets, as directed in the change instructions below. Change bars (| ) are
provided in the outside margins of pages from the Project Manual to indicate where
changes have been made; no change bars are provided in added Sections. Reissued
Drawing Sheets show the Addendum number below the title block and changes in the
Drawing are noted by a revision mark and enclosed in a revision cloud.

00910-1
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Spellman Detention Basin
WBS No. M-420HUD-005A-4 ADDENDUM

ADDENDUM NO. 1
CHANGES TO PROJECT MANUAL
CONTRACT FORMS

1. Replace TX20230031 Form dated 01/06/2023 (page 201) with TX20230031 dated
01/27/2023.

2. Replace Federal Regulations Compliance Packet dated 08/06/2021 (page 267-326)
with the new packet dated 04/07/2023.

END OF ADDENDUM NO. _1

DocuSigned by:

DATED: rf‘”“ il

Tanu Hiremath, P.E., CFM, ENV SP
Assistant Director
Infrastructure Delivery Line

@ @ @ Capital Projects

TH: PL: IA: LM: ng

END OF DOCUMENT

00910-2
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"General Decision Number: TX20230031 01/27/2023
Superseded General Decision Number: TX20220031
State: Texas
Construction Type: Heavy
County: Harris County in Texas.

HEAVY CONSTRUCTION PROJECTS Including Water and Sewer Lines
(Does Not Include Flood Control).

Note: Contracts subject to the Davis-Bacon Act are generally
required to pay at least the applicable minimum wage rate
required under Executive Order 14026 or Executive Order 13658.
Please note that these Executive Orders apply to covered
contracts entered into by the federal government that are
subject to the Davis-Bacon Act itself, but do not apply to
contracts subject only to the Davis-Bacon Related Acts,
including those set forth at 29 CFR 5.1(a)(2)-(60).

|If the contract is entered . Executive Order 14026 [
|into on or after January 30, generally applies to the |
2022, or the contract is contract.

renewed or extended (e.g., an |. The contractor must pay
option is exercised) on or all covered workers at
|after January 3@, 2022: least $16.20 per hour (or

| the applicable wage rate
listed on this wage
determination, if it is
higher) for all hours
spent performing on the
| contract in 2023.
| I
If the contract was awarded on|. Executive Order 13658 |
|or between January 1, 2015 and generally applies to the |
I
|
I

| January 29, 2022, and the contract.

|contract is not renewed or . The contractor must pay all
|extended on or after January covered workers at least
|30, 2022: $12.15 per hour (or the

| applicable wage rate listed
[ | on this wage determination,
| if it is higher) for all

| hours spent performing on

| that contract in 2023.

|

The applicable Executive Order minimum wage rate will be
adjusted annually. If this contract is covered by one of the
Executive Orders and a classification considered necessary for
performance of work on the contract does not appear on this
wage determination, the contractor must still submit a
conformance request.

Additional information on contractor requirements and worker
protections under the Executive Orders is available at
http://www.dol.gov/whd/govcontracts.

Modification Number Publication Date
2] 01/06/2023
1 01/27/2023

https://sam.gov/wage-determination/TX20230031/1 1/5
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C1eUiz0, v SAM.gov
* SFTX0669-001 01/01/2023
Rates Fringes
SPRINKLER FITTER (Fire
SPprinklers) c.esssssnsssnisnossns $ 33.11 23.30
*  SUTX2005-019 08/16/2005
Rates Fringes

CARPENTER s 515 s: 515 1 w16 10 518 092 3 53 s 903 18 1 s .$ 14.04 ** 0.00
CEMENT MASON/CONCRETE FINISHER...$ 12.50 ** 1.17
ELECTRICIAN...ccvveen F N $ 17.00 0.04
Formbuilder/Formsetter.......... .$ 13.84 ** 1.17
IRONWORKER, REINFORCING.......... $ 11.28 ** 0.00
Laborers:

COMMON i %« owvsmosaviasnusssses $ 8.94 ** 0.00

LandScape. s wesevssmnsmmsss $ 7.35 ** 0.00

Mason Tender Cement......... $ 9.94 ** 0.00

Pipelayer::ssssssssussasssees $ 10.14 ** 0.00
PIPEFITTER: ccassmsamssinisiseasa $ 17.00 0.04
POWER EQUIPMENT OPERATOR:

Backhoe............. ceeeeeaad 13,47 ** 0.00

BULLAOZEF s 1 516 5516 5 01 18 82 6 1501 0 $ 12,58 ** 0.00

CranNB. . it eeeeenncenanans $ 15.33 ** 0.57

EXcavatori.sveivesesssasssves $ 16.37 0.00

Front End Loader............ $ 12.16 ** 0.00

Grader. . ..o eiennnieeeeeennn $ 12.20 ** 1.48

Tractor:ssivssnasmeosnves s $ 15.00 ** 0.00
TRUCK DRIVER. ...ttt nnnnn $ 12.02 ** 1.02

WELDERS - Receive rate prescribed for craft performing
operation to which welding is incidental.

** Workers in this classification may be entitled to a higher
minimum wage under Executive Order 14026 ($16.20) or 13658
($12.15). Please see the Note at the top of the wage
determination for more information.

Note: Executive Order (EQ) 13706, Establishing Paid Sick Leave
for Federal Contractors applies to all contracts subject to the
Davis-Bacon Act for which the contract is awarded (and any
solicitation was issued) on or after January 1, 2017. If this
contract is covered by the EO, the contractor must provide
employees with 1 hour of paid sick leave for every 3@ hours
they work, up to 56 hours of paid sick leave each year.
Employees must be permitted to use paid sick leave for their
own illness, injury or other health-related needs, including
preventive care; to assist a family member (or person who is
like family to the employee) who is ill, injured, or has other
health-related needs, including preventive care; or for reasons
resulting from, or to assist a family member (or person who is

https://sam.gov/wage-determination/TX20230031/1
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like family to the employee) who is a victim of, domestic
violence, sexual assault, or stalking. Additional information
on contractor requirements and worker protections under the EO
is available at
https://www.dol.gov/agencies/whd/government-contracts.

Unlisted classifications needed for work not included within
the scope of the classifications listed may be added after
award only as provided in the labor standards contract clauses
(29CFR 5.5 (a) (1) (ii)).

The body of each wage determination lists the classification
and wage rates that have been found to be prevailing for the
cited type(s) of construction in the area covered by the wage
determination. The classifications are listed in alphabetical
order of ""identifiers"" that indicate whether the particular
rate is a union rate (current union negotiated rate for local),
a survey rate (weighted average rate) or a union average rate
(weighted union average rate).

Union Rate Identifiers

A four letter classification abbreviation identifier enclosed
in dotted lines beginning with characters other than ""SU"" or
""UAVG"" denotes that the union classification and rate were
prevailing for that classification in the survey. Example:
PLUM@198-005 07/01/2014. PLUM is an abbreviation identifier of
the union which prevailed in the survey for this
classification, which in this example would be Plumbers. 0198
indicates the local union number or district council number
where applicable, i.e., Plumbers Local 0198. The next number,
005 in the example, is an internal number used in processing
the wage determination. ©7/01/2014 is the effective date of the
most current negotiated rate, which in this example is July 1,
2014.

Union prevailing wage rates are updated to reflect all rate
changes in the collective bargaining agreement (CBA) governing
this classification and rate.

Survey Rate Identifiers

Classifications listed under the ""SU"" identifier indicate that
no one rate prevailed for this classification in the survey and
the published rate is derived by computing a weighted average
rate based on all the rates reported in the survey for that
classification. As this weighted average rate includes all
rates reported in the survey, it may include both union and
non-union rates. Example: SULA2012-0807 5/13/2014. SU indicates
the rates are survey rates based on a weighted average
calculation of rates and are not majority rates. LA indicates
the State of Louisiana. 2012 is the year of survey on which
these classifications and rates are based. The next number, 007
in the example, is an internal number used in producing the
wage determination. 5/13/2014 indicates the survey completion
date for the classifications and rates under that identifier.

Survey wage rates are not updated and remain in effect until a
new survey is conducted.

Union Average Rate Identifiers

https://sam.gov/wage-determination/TX20230031/1 3/5
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Classification(s) listed under the UAVG identifier indicate
that no single majority rate prevailed for those
classifications; however, 100% of the data reported for the
classifications was union data. EXAMPLE: UAVG-OH-0010
08/29/2014. UAVG indicates that the rate is a weighted union
average rate. OH indicates the state. The next number, 0010 in
the example, is an internal number used in producing the wage
determination. ©8/29/2014 indicates the survey completion date
for the classifications and rates under that identifier.

A UAVG rate will be updated once a year, usually in January of
each year, to reflect a weighted average of the current
negotiated/CBA rate of the union locals from which the rate is
based.

WAGE DETERMINATION APPEALS PROCESS

1.) Has there been an initial decision in the matter? This can
be:

* an existing published wage determination

* a survey underlying a wage determination

* a Wage and Hour Division letter setting forth a position on
a wage determination matter

* a conformance (additional classification and rate) ruling

On survey related matters, initial contact, including requests
for summaries of surveys, should be with the Wage and Hour
National Office because National Office has responsibility for
the Davis-Bacon survey program. If the response from this
initial contact is not satisfactory, then the process described
in 2.) and 3.) should be followed.

With regard to any other matter not yet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations. Write to:

Branch of Construction Wage Determinations
Wage and Hour Division

U.S. Department of Labor

200 Constitution Avenue, N.W.

Washington, DC 20210

2.) If the answer to the question in 1.) is yes, then an
interested party (those affected by the action) can request
review and reconsideration from the Wage and Hour Administrator
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to:

Wage and Hour Administrator
U.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20210

The request should be accompanied by a full statement of the
interested party's position and by any information (wage
payment data, project description, area practice material,
etc.) that the requestor considers relevant to the issue.

3.) If the decision of the Administrator is not favorable, an
interested party may appeal directly to the Administrative

https://sam.gov/wage-determination/TX20230031/1 4/5
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Review Board (formerly the Wage Appeals Board). Write to:

Administrative Review Board
U.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20210

4.) All decisions by the Administrative Review Board are final.

END OF GENERAL DECISIO"

https://sam.gov/wage-determination/TX20230031/1
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HUD-4010

U.S. Department of Housing and Urban Development

Federal Labor Standards Provisions Office of Davis-Bacon and Labor Standards

A. APPLICABILITY

The Project or Program to which the construction work covered by this Contract pertains is being assisted by the United States
of America, and the following Federal Labor Standards Provisions are included in this Contract pursuant to the provisions
applicable to such Federal assistance.

(1) MINIMUM WAGES

(i) All laborers and mechanics employed or working upon the site of the work will be paid unconditionally and not less

often than once a week, and without subsequent deduction or rebate on any account (except such payroll deductions
as are permitted by regulations issued by the Secretary of Labor under the Copeland Act (29 CFR Part 3)), the full
amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment, computed at
rates not less than those contained in the wage determination of the Secretary of Labor (which is attached hereto and
made a part hereof), regardless of any contractual relationship which may be alleged to exist between the contractor
and such laborers and mechanics. Contributions made or costs reasonably anticipated for bona fide fringe benefits
under Section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to such
laborers or mechanics, subject to the provisions of 29 CFR 5.5(a)(1)(iv); also, regular contributions made or costs
incurred for more than a weekly period (but not less often than quarterly) under plans, funds, or programs, which
cover the particular weekly period, are deemed to be constructively made or incurred during such weekly period.

Such laborers and mechanics shall be paid the appropriate wage rate and fringe benefits on the wage determination
for the classification of work actually performed, without regard to skill, except as provided in 29 CFR 5.5(a)(4).
Laborers or mechanics performing work in more than one classification may be compensated at the rate specified for
each classification for the time actually worked therein: Provided, that the employer’s payroll records accurately set
forth the time spent in each classification in which work is performed. The wage determination (including any
additional classification and wage rates conformed under 29 CFR 5.5(a)(1)(ii) and the Davis-Bacon poster (WH1321))
shall be posted at all times by the contractor and its subcontractors at the site of the work in a prominent and
accessible place, where it can be easily seen by the workers.

(ii) Additional Classifications.

(A) Any class of laborers or mechanics which is not listed in the wage determination and which is to be employed
under the contract shall be classified in conformance with the wage determination. HUD shall approve an
additional classification and wage rate and fringe benefits therefor only when the following criteria have been met:

(1) The work to be performed by the classification requested is not performed by a classification in the wage
determination;

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the wage
rates contained in the wage determination.

(B) If the contractor, the laborers and mechanics to be employed in the classification (if known), or their
representatives, and HUD or its designee agree on the proposed classification and wage rate (including the amount
designated for fringe benefits, where appropriate), a report of the action taken shall be sent by HUD or its
designee to the Administrator of the Wage and Hour Division (“Administrator”), Employment Standards
Administration, U.S. Department of Labor, Washington, D.C. 20210. The Administrator, or an authorized
representative, will approve, modify, or disapprove every additional classification action within 30 days of receipt
and so advise HUD or its designee or will notify HUD or its designee within the 30-day period that additional time is
necessary. (Approved by the Office of Management and Budget (“OMB”) under OMB control number 1235-0023.)

(C) Inthe event the contractor, the laborers or mechanics to be employed in the classification or their representatives,
or HUD or its designee do not agree on the proposed classification and wage rate (including the amount
designated for fringe benefits, where appropriate), HUD or its designee shall refer the questions, including the
views of all interested parties and the recommendation of HUD or its designee, to the Administrator for
determination. The Administrator, or an authorized representative, will issue a determination within 30 days of
receipt and so advise HUD or its designee or will notify HUD or its designee within the 30-day period that
additional time is necessary. (Approved by the Office of Management and Budget under OMB Control Number
1235-0023.)
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(D) The wage rate (including fringe benefits, where appropriate) determined pursuant to subparagraphs (1)(ii)(B) or (C)
of this paragraph, shall be paid to all workers performing work in the classification under this Contract from the
first day on which work is performed in the classification.

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics includes a fringe
benefit which is not expressed as an hourly rate, the contractor shall either pay the benefit as stated in the wage
determination or shall pay another bona fide fringe benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the contractor may consider as part of the
wages of any laborer or mechanic the amount of any costs reasonably anticipated in providing bona fide fringe benefits
under a plan or program, Provided, that the Secretary of Labor has found, upon the written request of the contractor,
that the applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the contractor
to set aside in a separate account assets for the meeting of obligations under the plan or program. (Approved by the
Office of Management and Budget under OMB Control Number 1235-0023.)

Withholding. HUD or its designee shall, upon its own action or upon written request of an authorized representative of the
U.S. Department of Labor, withhold or cause to be withheld from the contractor under this contract or any other Federal
contract with the same prime contractor, or any other Federally-assisted contract subject to Davis-Bacon prevailing wage
requirements which is held by the same prime contractor, so much of the accrued payments or advances as may be
considered necessary to pay laborers and mechanics, including apprentices, trainees and helpers, employed by the
contractor or any subcontractor the full amount of wages required by the contract. In the event of failure to pay any laborer
or mechanic, including any apprentice, trainee or helper, employed or working on the site of the work, all or part of the
wages required by the contract, HUD or its designee may, after written notice to the contractor, sponsor, applicant, or
owner, take such action as may be necessary to cause the suspension of any further payment, advance, or guarantee of
funds until such violations have ceased. HUD or its designee may, after written notice to the contractor, disburse such
amounts withheld for and on account of the contractor or subcontractor to the respective employees to whom they are
due. The U.S. Department of Labor shall make such disbursements in the case of direct Davis-Bacon Act contracts.

Payrolls and basic records.

(i) Maintaining Payroll Records. Payrolls and basic records relating thereto shall be maintained by the contractor during
the course of the work and preserved for a period of three years thereafter for all laborers and mechanics working at
the site of the work. Such records shall contain the name, address, and social security number of each such worker, his
or her correct classification(s), hourly rates of wages paid (including rates of contributions or costs anticipated for bona
fide fringe benefits or cash equivalents thereof of the types described in Section 1(b)(2)(B) of the Davis-Bacon Act),
daily and weekly number of hours worked, deductions made, and actual wages paid.

Whenever the Secretary of Labor has found, under 29 CFR 5.5(a)(1)(iv), that the wages of any laborer or mechanic
include the amount of any costs reasonably anticipated in providing benefits under a plan or program described in
Section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall maintain records which show that the commitment to
provide such benefits is enforceable, that the plan or program is financially responsible, and that the plan or program
has been communicated in writing to the laborers or mechanics affected, and records which show the costs anticipated
or the actual cost incurred in providing such benefits.

Contractors employing apprentices or trainees under approved programs shall maintain written evidence of the
registration of apprenticeship programs and certification of trainee programs, the registration of the apprentices and
trainees, and the ratios and wage rates prescribed in the applicable programs. (Approved by the Office of Management
and Budget under OMB Control Numbers 1235-0023 and 1215-0018)

(i) Certified Payroll Reports.

(A) The contractor shall submit weekly, for each week in which any contract work is performed, a copy of all payrolls
to HUD or its designee if the agency is a party to the contract, but if the agency is not such a party, the contractor
will submit the payrolls to the applicant sponsor, or owner, as the case may be, for transmission to HUD or its
designee. The payrolls submitted shall set out accurately and completely all of the information required to be
maintained under 29 CFR 5.5(a)(3)(i), except that full social security numbers and home addresses shall not be
included on weekly transmittals. Instead, the payrolls only need to include an individually identifying number for
each employee (e.g., the last four digits of the employee’s social security number). The required weekly payroll
information may be submitted in any form desired. Optional Form WH-347 is available for this purpose from the
Wage and Hour Division Web site at https://www.dol.gov/agencies/whd/forms or its successor site. The prime
contractor is responsible for the submission of copies of payrolls by all subcontractors.

Previous editions are obsolete.
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Contractors and subcontractors shall maintain the full social security number and current address of each covered
worker, and shall provide them upon request to HUD or its designee if the agency is a party to the contract, but if
the agency is not such a party, the contractor will submit the payrolls to the applicant sponsor, or owner, as the
case may be, for transmission to HUD or its designee, the contractor, or the Wage and Hour Division of the U.S.
Department of Labor for purposes of an investigation or audit of compliance with prevailing wage requirements. It
is not a violation of this subparagraph for a prime contractor to require a subcontractor to provide addresses and
social security numbers to the prime contractor for its own records, without weekly submission to HUD or its
designee. (Approved by the Office of Management and Budget under OMB Control Number 1235-0008.)

(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the contractor or
subcontractor or his or her agent who pays or supervises the payment of the persons employed under the contract
and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be provided under 29 CFR
5.5(a)(3)(ii), the appropriate information is being maintained under 29 CFR 5.5(a)(3)(i), and that such
information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the contract
during the payroll period has been paid the full weekly wages earned, without rebate, either directly or
indirectly, and that no deductions have been made either directly or indirectly from the full wages earned,
other than permissible deductions as set forth in 29 CFR Part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe benefits or
cash equivalents for the classification of work performed, as specified in the applicable wage determination
incorporated into the contract; and

(C) The weekly submission of a properly executed certification set forth on the reverse side of Optional Form WH-347
shall satisfy the requirement for submission of the “Statement of Compliance” required by subparagraph
(a)3)(ii)(b).

(D) The falsification of any of the above certifications may subject the contractor or subcontractor to civil or criminal
prosecution under Section 1001 of Title 18 and Section 3729 of Title 31 of the United States Code.

(ii) The contractor or subcontractor shall make the records required under subparagraph (a)(3)(i) available for inspection,
copying, or transcription by authorized representatives of HUD or its designee or the U.S. Department of Labor, and
shall permit such representatives to interview employees during working hours on the job. If the contractor or
subcontractor fails to submit the required records or to make them available, HUD or its designee may, after written
notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of
any further payment, advance, or guarantee of funds. Furthermore, failure to submit the required records upon
request or to make such records available may be grounds for debarment action pursuant to 29 CFR 5.12.

(4) Apprentices and Trainees.

(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the work they performed
when they are employed pursuant to and individually registered in a bona fide apprenticeship program registered with
the U.S. Department of Labor, Employment and Training Administration, Office of Apprenticeship Training, Employer
and Labor Services, or with a State Apprenticeship Agency recognized by the Office, or if a person is employed in his or
her first 90 days of probationary employment as an apprentice in such an apprenticeship program, who is not
individually registered in the program, but who has been certified by the Office of Apprenticeship Training, Employer

and Labor Services, or a State Apprenticeship Agency (where appropriate), to be eligible for probationary employment
as an apprentice.

The allowable ratio of apprentices to journeymen on the job site in any craft classification shall not be greater than the
ratio permitted to the contractor as to the entire work force under the registered program. Any worker listed on a
payroll at an apprentice wage rate, who is not registered or otherwise employed as stated above, shall be paid not less
than the applicable wage rate on the wage determination for the classification of work actually performed. In addition,
any apprentice performing work on the job site in excess of the ratio permitted under the registered program shall be
paid not less than the applicable wage rate on the wage determination for the work actually performed. Where a
contractor is performing construction on a project in a locality other than that in which its program is registered, the
ratios and wage rates (expressed in percentages of the journeyman’s hourly rate) specmed in the contractor’s or
subcontractor’s reglstered program shall be observed.

Every apprentice must be paid at not less than the rate specified in the registered program for the apprentice’s level of
progress, expressed as a percentage of the journeymen hourly rate specified in the applicable wage determination.
Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship program.
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If the apprenticeship program does not specify fringe benefits, apprentices must be paid the full amount of fringe
benefits listed on the wage determination for the applicable classification. If the Administrator determines that a
different practice prevails for the applicable apprentice classification, fringe benefits shall be paid in accordance with
that determination. In the event the Office of Apprenticeship Training, Employer and Labor Services, or a State
Apprenticeship Agency recognized by the Office, withdraws approval of an apprenticeship program, the contractor will
no longer be permitted to utilize apprentices at less than the applicable predetermined rate for the work performed
until an acceptable program is approved.

(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than the predetermined rate
for the work performed, unless they are employed pursuant to and individually registered in a program which has
received prior approval, evidenced by formal certification by the U.S. Department of Labor, Employment and Training
Administration. The ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan
approved by the Employment and Training Administration. Every trainee must be paid at not less than the rate
specified in the approved program for the trainee’s level of progress, expressed as a percentage of the journeyman
hourly rate specified in the applicable wage determination. Trainees shall be paid fringe benefits in accordance with
the provisions of the trainee program. If the trainee program does not mention fringe benefits, trainees shall be paid
the full amount of fringe benefits listed on the wage determination unless the Administrator of the Wage and Hour
Division determines that there is an apprenticeship program associated with the corresponding journeyman wage rate
on the wage determination which provides for less than full fringe benefits for apprentices. Any employee listed on the
payroll at a trainee rate who is not registered and participating in a training plan approved by the Employment and
Training Administration shall be paid not less than the applicable wage rate on the wage determination for the work
actually performed.

In addition, any trainee performing work on the job site in excess of the ratio permitted under the registered program
shall be paid not less than the applicable wage rate on the wage determination for the work actually performed. In the
event the Employment and Training Administration withdraws approval of a training program, the contractor will no
longer be permitted to utilize trainees at less than the applicable predetermined rate for the work performed until an
acceptable program is approved.

(iii) Equal employment opportunity. The utilization of apprentices, trainees, and journeymen under 29 CFR Part 5 shall be
in conformity with the equal employment opportunity requirements of Executive Order 11246, as amended, and 29
CFR Part 30.

Compliance with Copeland Act requirements. The contractor shall comply with the requirements of 29 CFR Part 3, which
are incorporated by reference in this Contract.

Subcontracts. The contractor or subcontractor will insert in any subcontracts the clauses contained in subparagraphs (1)
through (11) in this paragraph (a) and such other clauses as HUD or its designee may, by appropriate instructions, require,
and a copy of the applicable prevailing wage decision, and also a clause requiring the subcontractors to include these
clauses in any lower tier subcontracts. The prime contractor shall be responsible for the compliance by any subcontractor or
lower tier subcontractor with all the contract clauses in this paragraph.

Contract termination; debarment. A breach of the contract clauses in 29 CFR 5.5 may be grounds for termination of the
contract and for debarment as a contractor and a subcontractor as provided in 29 CFR 5.12.

Compliance with Davis-Bacon and Related Act Requirements. All rulings and interpretations of the Davis-Bacon and
Related Acts contained in 29 CFR Parts 1, 3, and 5 are herein incorporated by reference in this Contract.

Disputes concerning labor standards. Disputes arising out of the labor standards provisions of this Contract shall not be
subject to the general disputes clause of this Contract. Such disputes shall be resolved in accordance with the procedures of
the U.S. Department of Labor set forth in 29 CFR Parts 5, 6, and 7. Disputes within the meaning of this clause include
disputes between the contractor (or any of its subcontractors) and HUD or its designee, the U.S. Department of Labor, or
the employees or their representatives.

(10) Certification of Eligibility.

(i) By entering into this Contract, the contractor certifies that neither it (nor he or she) nor any person or firm who has an
interest in the contractor’s firm is a person or firm ineligible to be awarded Government contracts by virtue of Section
3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1) or to be awarded HUD contracts or participate in HUD programs
pursuant to 24 CFR Part 24.
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(ii) No part of this Contract shall be subcontracted to any person or firm ineligible for award of a Government contract by
virtue of Section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1) or to be awarded HUD contracts or participate in HUD
programs pursuant to 24 CFR Part 24.

(iii) Anyone who knowingly makes, presents, or submits a false, fictitious, or fraudulent statement, representation or
certification is subject to criminal, civil and/or administrative sanctions, including fines, penalties, and imprisonment
(e.g., 18 U.S.C. §§ 287, 1001, 1010, 1012; 31 U.S.C. §§ 3729, 3802.

(11) Complaints, Proceedings, or Testimony by Employees. No laborer or mechanic, to whom the wage, salary, or other labor
standards provisions of this Contract are applicable, shall be discharged or in any other manner discriminated against by the
contractor or any subcontractor because such employee has filed any complaint or instituted or caused to be instituted any
proceeding or has testified or is about to testify in any proceeding under or relating to the labor standards applicable under
this Contract to his employer.

B. CONTRACT WORK HOURS AND SAFETY STANDARDS ACT
The provisions of this paragraph (b) are applicable where the amount of the prime contract exceeds $100,000. As used in this
paragraph, the terms “laborers” and “mechanics” include watchmen and guards.

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the contract work, which may require
or involve the employment of laborers or mechanics, shall require or permit any such laborer or mechanic in any workweek
in which the individual is employed on such work to work in excess of 40 hours in such workweek, unless such laborer or
mechanic receives compensation at a rate not less than one and one-half times the basic rate of pay for all hours worked in
excess of 40 hours in such workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause set forth in
subparagraph B(1) of this paragraph, the contractor, and any subcontractor responsible therefor, shall be liable for the
unpaid wages. In addition, such contractor and subcontractor shall be liable to the United States (in the case of work done
under contract for the District of Columbia or a territory, to such District or to such territory) for liquidated damages. Such
liquidated damages shall be computed with respect to each individual laborer or mechanic, including watchmen and
guards, employed in violation of the clause set forth in subparagraph B(1) of this paragraph, in the sum set by the U.S.
Department of Labor at 29 CFR 5.5(b)(2) for each calendar day on which such individual was required or permitted to work
in excess of the standard workweek of 40 hours without payment of the overtime wages required by the clause set forth in
subparagraph B(1) of this paragraph. In accordance with the Federal Civil Penalties Inflation Adjustment Act of 1990 (28
U.S.C. § 2461 Note), the DOL adjusts this civil monetary penalty for inflation no later than January 15 each year.

(3) Withholding for unpaid wages and liquidated damages. HUD or its designee shall, upon its own action or upon written
request of an authorized representative of the U.S. Department of Labor, withhold or cause to be withheld from any
moneys payable on account of work performed by the contractor or subcontractor under any such contract, or any other
Federal contract with the same prime contract, or any other Federally-assisted contract subject to the Contract Work Hours
and Safety Standards Act which is held by the same prime contractor, such sums as may be determined to be necessary to
satisfy any liabilities of such contractor or subcontractor for unpaid wages and liquidated damages, as provided in the
clause set forth in subparagraph B(2) of this paragraph.

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set forth in subparagraph B(1)
through (4) of this paragraph and also a clause requiring the subcontractors to include these clauses in any lower tier
subcontracts. The prime contractor shall be responsible for compliance by any subcontractor or lower tier subcontractor
with the clauses set forth in subparagraphs B(1) through (4) of this paragraph.

C. HEALTH AND SAFETY
The provisions of this paragraph (c) are applicable where the amount of the prime contract exceeds $100,000.

(1) No laborer or mechanic shall be required to work in surroundings or under working conditions which are unsanitary,
hazardous, or dangerous to his or her health and safety, as determined under construction safety and health standards
promulgated by the Secretary of Labor by regulation.

(2) The contractor shall comply with all regulations issued by the Secretary of Labor pursuant to 29 CFR Part 1926 and failure to
comply may result in imposition of sanctions pursuant to the Contract Work Hours and Safety Standards Act, (Public Law
91-54, 83 Stat 96), 40 U.S.C. § 3701 et seq.

(3) The contractor shall include the provisions of this paragraph in every subcontract, so that such provisions will be binding on
each subcontractor. The contractor shall take such action with respect to any subcontractor as the Secretary of Housing and
Urban Development or the Secretary of Labor shall direct as a means of enforcing such provisions.
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City Of Houston’s Code of Ordinance Article V.
Minority, Women, and Small Business Enterprises

Sec. 15-81. - Declaration of policy.

a. It is the policy of the city to stimulate the growth of local minority, women and small business
enterprises by encouraging the full participation of these business enterprises in various phases
of city contracting, as set forth in this article. The purposes and objectives of this article are:

1. To promote equal opportunity for participation amongst local minority, women and small business
enterprises in all phases of city contracting;

2. Toincrease the utilization of such local firms in providing certain goods and services;

3. To provide opportunities to broaden and enhance local firms' ranges of capacities; and

4. Toincreaseopportunitiesforsuchlocalfirmstoserveascontractors,inadditiontoactingassubcontractors
to others, there applicable, in an effort to remedy discriminatory practices and eliminate statistical
disparities in city contracting.

b. This article is intended to be remedial in nature and to continue only until its purposes and objectives
are achieved. At least every five years the city shall make its best efforts to initiate a review of its
minority and women business enterprise program, the results of which shall be provided to city
council, who shall determine, upon its receipt of recommendations and the consideration of other
relevant information from the OBO director, whether there is strong statistical and anecdotal evidence
of discrimination against minority and women business enterprises in city contracting warranting
the continuation of a race and gender conscious minority and women business enterprise program.

(Ord. No. 2013-428, § 10{Exh. A}, 5-8-2013, eff. 7-1-2013)
Sec. 15-82. - Definitions.

The following words and phrases, when used in this article and in article VI of this chapter, shall have the
meanings provided in this section, unless the context clearly indicates another meaning. For the purpose of
these definitions, the singular shall also include the plural, and the plural shall also include the singular.

Bidder means any person or legal entity which submits a bid or proposal to provide labor, goods or services to
the city by contract for profit.

Commercially useful function means a discrete task or group of tasks, the responsibility for performance of
which shall be discharged by the MWSBE by using its own forces or by actively supervising on-site the execution
of the tasks by another entity for whose work the MWSBE is responsible. In determining whether a MWSBE is
performing acommercially useful function, factorsincluding but not limited to the following shall be considered:
(1) whether it has the skill and expertise to perform the work for which it is being utilized and possesses all the
necessary licenses; (2) whether itisin the business of performing, managing or supervising the work for which it
has been certified and is being utilized; and (3) whether it is performing a real and actual service that is a distinct
and verifiable element of the work called for in a contract. MWSBES shall be responsible for performing more
than fifty percent of the task or group of tasks being counted toward the applicable participation goal unless
subcontracting such task or group of tasks in excess of fifty percent has been expressly authorized via a waiver
by the OBO director.

Contractor means any person or legal entity providing goods, labor, or services to the city by contract for profit.

Established business enterprise means a MWSBE or any business applying for certification as a MWSBE that,
by virtue of its size meets or exceeds the standards promulgated by the U.S. Small Business Administration for
that category of business, as determined by the procedures described in section 15-87(a) of this Code.
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Goal-oriented contract meansany contract,agreement or other undertaking anticipated for construction work
in excess of $1,000,000.00 and for the supply of goods or non personal or nonprofessional services in excess of
$100,000.00:

a. For which competitive bids are required by law;

b. Which is not within the scope of the disadvantaged business enterprise programs of the United States
Environmental Protection Agency or the United States Department of Transportation or any other federal or
state agency having jurisdiction; and

¢. That the initiating city department, in consultation with the OBO director, determines has significant
subcentracting potential in fields in which there are adequate numbers of known MWSBEs to compete for
and perform the subcontract service(s).

Goodfaith effortsshallrefer tostepstaken to achieve a MWSBE goal or other requirementswhich, by their scope,
intensity and usefulness demonstrate a bidder's responsivenessto fulfillthe business opportunity objective prior
to the award of a contract and a contractor’s responsibility to put forth measures to meet or exceed a MWSBE
goal throughout the duration of the contract.

Joint venture means an association of a MWSBE and one or more other firms to carry out a single, for profit
business enterprise, for which the parties combine their property, capital, efforts, skills and knowledge, and in
which the MWSBE is responsible for a distinct, clearly defined portion of the work of the contract and whose

share in the capital contribution, control, management, risks, and profits of the joint venture are commensurate
with its ownership interest.

Local firm, local MWSBE, or locally based when describing a firm or entity seeking certification means a
sole proprietorship, partnership, corporation or any other business entity with a significant business presence
in the Houston-Sugar Land-Baytown metropolitan statistical area, as defined by the Office of Management
and Budget within the Executive Office of the President of the United States. A significant business presence
includes the requirement that a MWSBE have an established place of business in the Houston-Sugar Land-
Baytown metropolitan statistical area at which one or more of its employees is regularly based and that such
place of business has a substantial role in the MWSBE's performance of a commercially useful function.

MWSBE means, collectively, MBEs, WBEs, and SBEs.

Minority business enterprise or MBE means a business which is:

a. Asole proprietorship in which the owner is a minority person who owns, controls and rmanages the business;
or

b. Acorporation inwhich at least 51 percent of the stock or of the assets of such corporation is owned, controlled
and managed by one or more minority persons; or

c. Apartnershipinwhich atleast 51percent of the assets of such partnership is owned, controlled and managed
by one or more minority persons; or

d. Any other business or professional entity in which at least 51 percent of the assets in such business or
professional entity is owned, controlled and managed by one or more minority persons; or

e. Anyentity in which at least 51 percent of the assets of such entity is owned, controlled and managed by one
or more minority persons and one or more women and such minority person; or

f. A business which has been certified as an MBE by the office of business opportunity under any other
recognized MBE program.

Minority person means a citizen or legal resident alien of the United States who is:

a. Black American, which includes persons having origins in any of the black racial groups of Africa;

b. Hispanic American, which includes persons of Mexican, Puerto Rican, Cuban, Central or South American, or
other Spanish or Portuguese culture or origin, regardless of race;

c. Asian-Pacific American, which includes persons having origins from Japan, China, Taiwan, Korea, Burma
(Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand, Malaysia, Indonesia, the Philippines, Brunei,
Samoa, Guam, the U.S. Trust Territories of the Pacific Islands (Republic of Palau), the Commonwealth of the
Northern Marianas Islands, Macao, Fiji, Tonga, Kiribati, Juvalu, Nauru, the Federated States of Micronesia, or
Hong Kong, or the region generally known as the Far East;

d. Native American, which includes persons having origins in any of the original peoples of North America,
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American Indian, Eskimo, Aleut, Native Hawaiian: or

e. Subcontinent Asian American, which includes persons whose origins are from India, Pakistan, Bangladesh,
Bhutan, the Maldives Islands, Nepal, or Sri Lanka.

Origin or descent can be regarded as the ancestry, nationality group, lineage or country in which the person or
persons’ parents or ancestors were born before their arrival in the United States.

Owned, controlled and managed means that the one or more minority persons or women who own the
requisite interests in or assets of a business applying for minority or women business enterprise certification
possesses equivalent incidents of such ownership, including an equivalent interest in profit and loss, and has
contributed an equivalent percentage of capital and equipment to the business. Contributions of capital and
equipment must be realand substantial. In instances where expertise is relied upon to demonstrate ownership,
control, and management, it must be shown that the expertise is: (1) in a specialized field; (2) in an area critical
to the firm's operation and performance of a commercially useful function; (3) critical to the firm's continued
success, and (4) documented in the records of the firm, including but not limited to documentation showing
the particular expertise and itsvalue to the firm. Additionally, the individual whose expertise is relied upon must
have a significant financial investment in the business. Ownership shall be measured as though not subject to
the community property interest of a spouse, if both spouses certify in writing that the nonparticipating spouse
relinquishes control over his or her community property interest in the subject business (but by doing so is not
required to transfer to his or her spouse his or her community property ownership interest or to characterize the
property as the separate property of the spouse). The one or more minority person or woman owners shall have
recognized, ultimate control over all day-to-day business decisions affecting the MBE or WBE and shall hold a
title commensurate with such control. Such ultimate control shall be known to and at least tacitly acknowledged
in day-to-day operations by employees of the business.

Regulated contract means any contract, agreement or other undertaking:
a. For which competitive bids are not required by law;
b. Thatis not covered by the MBE/WBE programs of the United States Environmental Protection Agency or
the United States Department of Transportation or any other federal or state agency having jurisdiction; and
c. Thatthe recommending city department has determined, in consultation with the director of the office of
business opportunity either:
1. Hassignificantsubcontracting potentialinfieldsinwhich there are sufficient known MWSBEs to perform
the particular subcontract service(s); or
2. Isofatype for which there are sufficient known MWSBEs which have represented their ability to perform
the prime contract service to afford effective competition for the prime contract.

Small business enterprise or SBE means a firm whose gross revenues or number of employees, averaged over
the past three years, inclusive of any affiliates as defined by 13 CFR Section 121103, does not exceed the size
standards defined in Section 3 of the Federal Small Business Act and applicable Small Business Administration
regulations related to the size standards found in 13 CFR Part 121. The term shall also include a certified minority/
women business enterprise defined in this Code.

Subcontractor means any business providing goods, labor or services to a contractor if such goods, labor or
services are procured or used in fulfillment of the contractor’s obligations arising from a contract with the City
of Houston.

Woman means a person who is a citizen or legal resident alien of the United States and who is of the female
gender.

Women business enterprise or WBE means a business which is:

a. Asole proprietorship in which the owner is a woman who owns, controls and manages the business; or

b. Acorporation in which at least 51 percent of the stock or assets of such corporation is owned, controlled and
mahaged by one or more women: or

c. Apartnershipinwhich at least 51 percent of the assets of such partnership isowned, controlled and managed
by one or more women; or

d. Any other business or professional entity in which at least 51 percent of the assets in such business or
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professional entity is owned, controlled and managed by one or more women:; or

e. Anyentity in which at least 51 percent of the assets of such entity is owned, controlled and managed by one
or more minority persons and one or more women,; or

f. A business which has been certified as a WBE by the office of business opportunity under any other
recoghized WBE program.

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)
Sec. 15-83. - Program elements.

a. Based upon a review of annual awards and purchases by affected city departments, the office of business
opportunity shall each year submit a progress report to the city council. The report shall include two
percentage figuresthatare intended to as closely as possible represent the ratio of the prior year's measured
utilization and availability of local MWSBES to do business in:

1. The supply of goods and nonpersonal or nonprofessional services: and
2. The performance of personal or professional services;

to the prior year's total local business community utilization and availability to do business in each of the two

narned fields of city contracting.

In addition, the report shall include percentage figures that are intended to as closely as possible represent the
ratio of the prior year's measured utilization and availability of local MWSBES to do business in construction to
the prior year's total local business community utilization and availability to do business in city construction
contracting.

The report may also include figures and other evidence of factors prescribed in Part 26, Title 49 of the Code of

Federal Regulations in the year the report is made that may affect the aforementioned ratio of utilization and

availability.

b. Based upon the measured utilization and availability and any other relevant factors prescribed in Part 26,
Title 49 of the Code of Federal Regulations and identified in the report submitted pursuant to subsection
(a) above, city council shall from time to time set annual city-wide percentage goals for city contracting
with MWSBEs in each of the two named categories described in subsection (a)(1} and (2) above and for
contracting with MWSBEs in the construction category. The adjustment, if any, in the percentage goals shall
be made during the first quarter of the fiscal year.

c. Itisthe responsibility of each city department to determine which contracts initiated by it are goal-oriented
contracts and which are regulated contracts. If the determination is made that a contract is a goal-oriented
contract or a regulated contract, the initiating department shall review the contract and shall determine,
by reference to the MWSBE register, the number of certified MWSBESs in each of the two named categories
described in subsection (a){1) and (2), above, and for construction, the number of certified MWSBEs in the
construction category. The initiating departmentdirector or hisor her designee shall determine whether the
contract is one to which MWSBE provisions should be applied.

1. These provisions are not required to be applied in the following circumstances:

a. Apublicoradministrative emergency exists which requires the goods or services to be provided with
unusual immediacy;

b. The service or goods requested are of such a specialized, technical or unigue nature as to require the
city department to be able to select its contractor without application of MWSBE provisions (such as
contracts for expert witnesses, certain financial advisors or technical consultants);

c. If application of MWSBE provisions would impose an unwarranted economic burden or risk on the
city or unduly delay acquisition of the goods or services, or would otherwise not be in the best interest
of the city, or

d. If the possible MWSBE participation level based on MWSBE availability would produce negligible
MWSBE participation.

Ifoneoftheabove-listed conditionsisdeterminedtoexist, thedepartmentdirectorshallcertifythatdetermination
in writing prior to the award of the contract, specifying the conditions which lead to the determination, and
submit the determination to the OBO director for review and approval.
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2. If the contract does not fall within one of the above-listed exceptions, based upon its overall review, the
initiating department shall assign an appropriate MWSBE participation level, if any, for the contract

(whether goal-oriented or regulated) considering the local availability of certified MWSBEs in the contract
field.

The intention of this article is to provide administrative flexibility in the application of MWSBE provisions of this
Code and in the percentage participation level on a contract-by-contract basis so as not to limit access to city
contracting by non minority-owned, non women-owned or established business enterprises to a greater degree
than necessary to meet the city-wide annual goal and the policies and objectives of this article.

d. The bidding documents and the contract documents for goal-oriented contracts for which a MWSBE
participation level has been established shall contain a provision detailing the purposes and objectives of
the city's MWSBE ordinance and shall incorporate by reference this article and the then-current motion
or ordinance establishing MWSBE annual goals. Regulated contracts which are determined to have
sighificant subcontracting potential for which a MWSBE participation level has been established shall
contain contractual provisions (and proposal provisions if submitted for proposals or for bids) requiring the
contractor to meet or exceed the determined MWSBE participation level for that contract, or to establish
that it has made good-faith efforts to do so, and that notwithstanding such efforts, was unable to meet or
exceed the determined participation levels. The OBO director shall establish procedures defining good-faith
efforts. These procedures will be reviewed and approved by the mayor and the city attorney.

(Ord. No. 2013-428, § 10(Exh. A}, 5-8-2013, eff. 7-1-2013)
Sec. 15-84. - Office of business opporiunity.

a. Applicationsfor certification asa MWSBE and any addenda thereto shall be made on a form promulgated by
the OBOdirector,andthe requirementsfor certification shall be consistent with the applicable requirements
set forth in subsection (b} below.

b. The office of business opportunity has responsibility for:

1. Establishing proceduresfor the implementation of thisarticle, and reviewing and approving procedures
established by city departments, such procedures to be narrowly designed to attain the purposes and
objectives specified herein without unduly limiting non minority-owned or non woman-owned or
established business enterprises. Such procedures shall be reviewed and approved by the mayor and by
the city attorney prior to implementation;

2. Certifying businessesas minority,small orwomen business enterprises and maintaining and distributing
to affected city departments a current register, updated monthly, of such business (including a separate
listing of such businesses whose applications for certification are pending) specifying the categories of
city contracting represented by the certified MWSBEs;

3. Developing educational programs for and otherwise assisting (without offering favoritism in relation to
the competitive bidding system) MWSBEs to compete effectively for city contracts;

4. Making recommendations to the mayor, city council and city departments to further the policies and
objectives of this article, including but not limited to assisting city departments in setting contract-
specific MWSBE goals;

5. Reviewing documentation from potential contractors and from contracters concerning good-faith
efforts made to meet or exceed the participation level for contracts. The final recommendation to city
council foraward or for acceptance of work shall be the city department's, although the office of business
opportunity may take exception;

6. Compilingareportofthe progressofcitydepartments, bydepartment,inattaining the city-wide goalsset
by city council. This report shall be based upon MWSBE contractor and subcontractor information, to be
specified by the office of business opportunity. Upon completion, the report is to be submitted quarterly
to city council members, the mayor and all affected city department directors for their information;

7. Receivingandreviewing complaintsandsuggestionsconcerning the MWSBE program from contractors,
MWSBEs and city departments; and

8. Without limiting the authority of the office of business opportunity to establish procedures that are

(0 Je CITY GF HOUSTON
: HOUSING AND
g % COMMUNITY
X / DEVELOPMENT
FEDERAL REGULATIONS COMPLIANCE PACKET | CITY OF HOUSTON | HOUSING AND COMMUNITY DEVELOPMENT DEPARTMENT N %
04/07123 .




DocuSign Envelope ID: 17546A03-D434-4716-B2E1-28609203FB36

consistent with the terms of this article, the office of business opportunity is specifically directed to

promulgate and implement procedures as follows:

a. Grievance procedures for any person aggrieved by any decision of the office of business opportunity
under this article. The procedures shall include notice and a hearing before an impartial hearing
officer who shall be appointed by the mayor;

b. Mediation procedures for the resolution of disputes between contractors or bidders and MWSBE

participants or potential participants with respect to any aspect of compliance with this article,

including, without limitation, any assertion that a contractor, subcontractor, or MWSBE has failed to
make good faith efforts to comply with this article;

Procedures to implement and enforce any sanctions provided under this article;

Procedures to ensure performance of work by MWSBEs, which procedures shall include: (i} a

requirement that no more than 50 percent of their work may be subcontracted, without a specific

walver from the office of business opportunity for cause; (i) a requirement that the minority person,
small business or woman owner of a MWSBE have the necessary experience, expertise, credentials

and regulatory authority to conduct the type of business for which the business is certified; (iii)

a requirement that bidders and contractors make good faith efforts to meet or exceed contract

MWSBE goals; and (iv} a requirement that MWSBEs accurately represent all material information

required for certification and truly perform a commercially useful function;

e. Proceduresforcounting participation by MWSBEsasprime contractors,subcontractors, suppliersand
jointventurers on city contracts, which procedures shall ensure that all work performed by MWSBEs
is included in the computation of the progress made toward meeting the annual city-wide goals;

f.  Procedures to ensure that this article is limited in its application to the certification of locally based
MWSBEsS;

g. Proceduresto coordinate the operation of this article with other local MWSBE programs, which may
include reliance upon certification procedures of other entities that are determined to be reliable
and equivalent to this article;

h. Procedures to ensure access to necessary records of prime contractors and subcontractors on city
contracts; and

i.  Procedures for handling theft of services (wage theft) complaints of employees of city contractors
and subcontractors.

oo

c. MWSBE certification shall bevalid for a period of three yearsfrom the date of certification; provided, however,
all applicants certified as MWSBEs shall be subject to review on an annual basis pursuant to procedures
established by the OBO director to ensure compliance with all applicable provisions of this article.

d. Applications for renewal of MWSBE certification shall be evaluated under the same criteria and subject to
the same manner of review as original applications.

e. All procedures established under this section shall be reviewed and approved by the city attorney prior to
implementation. Acopyofall procedures hereunder shall be maintainedinthe office of business opportunity
for inspection, and copies may be purchased at the fees prescribed by law.

(Ord. No. 2013-428, § 10{Exh. A), 5-8-2013, eff. 7-1-2013)
Sec. 15-84.1. - Responsibilities of city departments; department utilization plan.

a. Each department director shall be accountable for the oversight and implementation of the following
activities:
1. Informing MWSBE organizations or associations of the department’s procurement procedures and
future procurement opportunities;
2. Ensuring that department bid solicitations and requests for proposals are sent to MWSBEs in a timely
manner;
3. Referring MWSBEs to technical assistance services available from the office of business opportunity and
other organizations that provide such services;
4. Reviewing each request for waiver or modification of participation goals prior to its submission to the
office of business opportunity for approval;
Monitoring the department’s procurement activities to ensure compliance with and progress towards
the city-wide participation goals; and

[l
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6. Providing the OBO director with the departmental utilization plan prescribed in subsection (b) of this
section and any other documentation requested by the office of business opportunity necessary in
evaluating a department's progress in achieving city-wide participation goals.

b. Each department that has procured goods and services in excess of three million dollars during the fiscal

year ending on June 30 th of the preceding calendar year shall be required to submit a departmental

utilization plan for the following fiscal year commencing on July 1st . Departmental utilizations plans shall

be submitted on or before June 15, 2014, and not later than June 15 th of each calendar year thereafter.

Each department director shall be responsible for creating, submitting, and implementing an annual

departmental utilization plan that shall include, at a minimum, the following:

1. The department’s forecast of anticipated projects and contract specific goals for the upcoming fiscal
year;

2. Adetailed, written explanation for any departmental goal that is not consistent with the overall city-wide
goals for MWSBE participation;

3. A list of the names and titles of department personnel responsible for the implementation of the
departmental utilization plan;

4. The methods and relevant activities proposed for achieving the department’s participation goals; and

5. Any other information the department director deems relevant or necessary.

d. Upon review by the OBO director, all departmental utilization plans shall be submitted to the mayor and
city council for final approval.

e. A departmental utilization plan may be amended to reflect changes in the department’s projected
procurements, expenditures, or other relevant circumstances and resulting changes in the department’s
participation goals.

o

Such amendments shall be submitted to the OBO director for review and shall be submitted to city council for
final approval not less than 30 days prior to the proposed date of implementation.

(f) Each department director shall be accountable for setting and making reasonable efforts to meet the
participation goalsstated its departmental utilization plan. Departmentsshall,at minimum, engage in outreach
activities that encourage eligible businesses to apply for certification as MWSBEs and encourage MWSBES to
participate in all facets of the procurement process and compete for city contracts, including contracts awarded
by negotiated acquisition and emergency and sole source contracts.

{Ord. No. 2013-428, § 10{Exh. A), 5-8-2013, eff. 7-1-2013)
Sec. 15-85. - Filing of plan.

Before execution ofanycontractorissuance ofany purchase order forwhicha MWSBE goal has been established,
a bidder or potential contractor shall submit a plan setting forth how it intends to meet the contract MWSRE
goal or documentation demonstrating its proof of good faith efforts to meet the contract MWSBE goal.

After execution of a contract or receipt of a purchase order, the contractor shall comply with the submitted
plan, unless it has received approval from the OBO director for a deviation therefrom. Approval shall not be
unreasonably withheld. While it is not a requirement that a contractor meet its goal, it is required that the
contractor objectively demonstrate to the office of business opportunity that it has made good faith efforts
to meet the goal. To this end, the contractor shall maintain records as prescribed by the office of business
opportunity demonstrating its efforts at compliance. The contractor shall be required to submit to the office of
business opportunity reports of its efforts under this article in such form or manner as shall be prescribed by the
OBO director.

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)

Sec. 15-86. - Sanctions.

a. The OBOdirector is authorized to suspend any contractor who has failed to make good faith efforts to meet
any goal established under this article from engaging in any contract with the city for a period up to, but

not to exceed, five years. The OBO director is also authorized to suspend any MWSBE who has failed to make
good faith efforts to meet all requirements necessary for participation as a MWSBE from engaging in any
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contract affected by this article for a period up to, but not to exceed, five years.

b. Inaccordance with section 15-84 of this Code, the office of business opportunity shall establish procedures
for the imposition of sanctions and shall ensure that no sanction is imposed without notice of the grounds
being given and an opportunity for a hearing consistent with the procedures set forth in sections 15-22,15-23,
and 15-24 of this Code. Any procedure established shall be consistent with state law.

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)
Sec. 15-87. - Determination of established business enterprise status.

a. Baseduponareviewofdatasubmitted by MWSBEsor MWSBE applicantsand anyotherinformation available
from itsfiles or the files of any other governmental entity, the office of business opportunity shall determine
the size of each MWSBE or MWSBE applicant by determining the average of the gross receipts for the prior
three years and the average number of employees for the 12 calendar months immediately preceding the
review, as applicable. The calculation of size shall be based solely upon the size standards and methods of
calculation identified by the U.S. Small Business Administration (SBA) including, without limitation those
set forth in 13 C.F.R. part 121, subpart A, secs. 121101 through 121107, and sec. 121.201, any amendment or
successor thereto, or any other document defining such size standards or the calculation thereof that has
been fully and finally adopted by the SBA. The review shall be applicable to business entities applying for
initial certification as a MWSBE or to certified MWSRBES, provided that such review may not be initiated until
the applicant or certified MWSRE has established a business history of sufficient length to allow calculation
of size based on the three year financial or 12 month employee data, as applicable.

b. Followingthereviewdescribedinthissection,eachcertified MWSBE or MWSBE applicantshallbereevaluated
under this section on an annual basis based upon the size standards and methods of calculation identified
by the SBA and procedures established by the OBO director to ensure compliance with all applicable
provisions of this article.

c. Al MWSBEs and MWSBE applicants shall, upon written request of the OBO director, provide to the office
of business opportunity copies of any and all documents, including without limitation financial statements
and tax records, requested by the director in connection with the review authorized in subsection (a) of this
section, not later than 20 business days following the date of mailing of the request. Failure to timely and
completely comply with any such request will authorize the imposition of sanctions under section 15-86 of
this Code, or denial of certification in the case of a MWSBE applicant.

d. Following the review authorized by subsection (a) of this section, the office of business opportunity shall
classify each MWSBE or MWSBE applicant whose size meets or exceeds the size standard identified by the
SBA for that class of enterprise as an established business enterprise. The classification shall be effective as
of the date of mailing of the notice provided in section 15-88 of this Code.

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)
Sec. 15-88. - Notice, appeal and waiver.

a. Immediately upon classification of a certified MWSBE or MWSBE applicant as an established business
enterprise pursuant to section 15-87 of this Code, the office of business opportunity shall notify the business
so classified of the action by United States certified mail, return receipt requested, addressed to the last
known address of the business and deemed given when placed in a United States mail depository.

b. Each notice shall inform the affected MWSBE or MWSBE applicant of the following matters:

1. That the MWSBE or MWSBE applicant has been classified as an established business enterprise;

2. That the classification is effective as of the date of mailing of the notice;

3. Thatthe MWSBE or MWSBE applicant may appeal the classification or seek a waiver of the classification
pursuant to the procedures established under this section;

4. Thatthe provisions of section 15-89 of this chapter shall become enforceable with respect to any certified
MWSBE one year following the notice of classification, unless the decision is reversed or a waiver is
granted and the classification is withdrawn prior to the expiration of the one-year period; and

5. That any MWSBE applicant deemed ineligible for certification based upon its classification as an
established business enterprise shall remain ineligible for certification unless and until any withdrawal
of the classification as an established business enterprise is granted pursuant to an appeal or a request
for waiver conducted under this section.
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¢. Inordertoappealaclassification asan established business enterprise, a MWSBE or MWSBE applicant must
submit to the OBO director a written notice of appeal no later than 60 days following the date of mailing of
the notice of classification. The sole basis for an appeal shall be that the office of business opportunity has
incorrectly calculated the size of the business according to SBA standards based upon incorrect information
or error in computation. The notice of appeal shall be accompanied by any documentation necessary to
demonstrate the asserted error. If the OBO director finds that an error or errors were made in calculating the
size of the business and that any such error resulted in an incorrect classification as an established business
enterprise, the classification shall be withdrawn and the business promptly notified of the withdrawal. If the
OBO director finds that no error was made, or that any error would not materially alter the classification,
he shall notify the business that the classification is not altered, by certified mail, return receipt requested.
The business may within ten days of the date of mailing of the notice submit to the OBO director a written
request for a hearing, which hearing shall be conducted under the procedures set forth in subsections (e)
through (g) of this section.

d. In order to seek a waiver of a classification as an established business enterprise, a MWSBE or MWSBE
applicant must submit to the OBO director a written request for a hearing no later than 60 days following
the date of mailing of the notice of classification. The written request shall include documentary evidence,
including but not limited to financial statements and tax records, relevant to the following criteria:

1. Profitability of the enterprise;

2. Sales of the enterprise, including a demonstration that 55 percent or more of the enterprise's sales,
within the period utilized by the office of business opportunity in its classification determination, are not
related to city contracts;

3. Ability of the MWSBE or MWSBE applicant to obtain bonding, if the enterprise acts as a prime contractor
or in a category in which obtaining bonding is required; and

4. Positive comparison of the enterprise’s business and financial profile with those of non-MWSBE firms in
the same business category based on an objective industry standard.

e. The OBO director shall notify the affected MWSBE or MWSBE applicant of the place and time of a hearing
before the OBO director or his designee to consider an appeal requested under subsection (¢) of this section,
or a request for waiver of the classification under subsection (d} of this section, or both, as applicable, by
United States certified mail, returnreceipt requested. The hearing shall be set not later than 30 days following
receipt of the request, provided that the OBO director or his designee may in his discretion extend such
date by a reasonable period for good and sufficient cause shown. Hearings for businesses that have both
appealed under subsection (c) of this section and requested a waiver under subsection (d) of this section
may be consolidated in a single hearing at the discretion of the OBO director or his designee.

f.  The OBO director shall promulgate written procedures for the conduct of hearings. The OBO director or his
designee shall hear each appeal or request for waiver and shall consider only the criteria set forth under
subsections (c) and (d)(1) through (d}{(4) of this section, as applicable, in determining whether to withdraw
the classification of the affected business as an established business enterprise. The OBO director shall
develop objective standards for evaluating each factor set forth under subsections (d)(1) through {d)(4) based
upon recognized industry or governmental practices or standards. The burden shall be on the business to
demonstrate by clear, convincing and cogent evidence either that a material error in classification was macdle
or that the granting of a waiver is justified by at least two of the criteria set forth in subsections (d)(1) through
(d}{4) of this section.

g. Notwithstanding any provision of this Code or of the rules or regulations of the office of business opportunity
to the contrary, including any provision for mediation of a decision of the OBO director, the decision of the
OBO director or his designee regarding appeal or waiver shall be final.

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)
Sec. 15-89. - Effect of classification; re-application.

a. Upon the expiration of one year following the notice of classification as an established business enterprise
referenced in section 15-88(a) of this Code, and in the absence of any withdrawal of such classification by
the OBO director, each certified MWSBE so classified shall be ineligible for future participation in any city
contract as a MWSBE and its certification shall be withdrawn. No application for re-certification shall be
granted absent the prior determination of the OBO director that the applicant does not meet or exceed
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the SBA size standards referenced in section 15-87(a) of this Code. Certified businesses whose evaluation
results in classification as an established business enterprise shall timely file any re-certification application
due prior to expiration of the one year extension of program eligibility referenced in this section, but the
application shall not be granted unless and until the classification is withdrawn or waived.

b. Notwithstanding any provision of this Code or the rules or regulations of the office of business opportunity
to the contrary, including any provision for mediation of a decision of the OBO director, any initial applicant
for MWSBE certification who meets the criteria for an established business enterprise at the time of its
application and is so classified shall be denied certification on that basis alone and shall have no recourse
for the denial except through challenging the classification in the manner set forth in section 15-88 of this
chapter. Any and all other matters pertaining to the eligibility of the applicant shall be abated and shall only
be reinstated if the classification as an established business enterprise is withdrawn.

¢. The office of business opportunity may continue to assist established business enterprises following
ineligibility as follows:

1. Such businesses, if formerly certified by the city, may continue to be listed in any listing of MWSRE firms
in a separate category of established MWSBE firms for the information of other private or public entities;
and

2. Suchbusinesses, ifformerly certified by the city, may receive information, counseling and referralsto other
agenciessupporting businessenterprisesfrom the office of business opportunity after their classification
as established business enterprises.

d. Nosooner than oneyear following the date of program ineligibility provided in subsection (a) of this section
or the denial of certification provided in subsection (b) of this section, any established business enterprise
may apply for reinstatement as a fully eligible, certified MWSBE or reinstatement of an application for
certification abated under subsection (b) of this section, as applicable, upon demonstrating the existence of
one or more of the following conditions:

1. That the subseqguent history from the date of initial classification as an established business enterprise
demonstrates that a size calculation as of the date of application for reinstatement would place the
business below the SBA size standards for that category of business;

2. That the established business enterprise has successfully obtained an SBA size determination from a
federal agency authorized to make such a determination, or has prevailed in an SBA size protest under
13 CFR 81211001, et seq., as amended, including anyjudicial review thereof, establishing that the business
does not meet or exceed the applicable SBA size standard:;

3. That the SBA size standards have been revised in such a manner that the subject business no longer
meets or exceeds the size standard for its category based upon the most recent three-year average for
receipts or 12 month average for employees, as applicable; or

4. That the criteria listed in section 15-88(d) of this Code demonstrate the need to grant a waiver and
withdraw the classification of the business as an established business enterprise.

e. Applications for reinstatement shall be on a form prescribed by the OBO director and shall be accompanied
by relevant documentary evidence supporting the ground or grounds for reinstatement asserted, as
requested by the OBO director.

f. Within 30 days following receipt of a completed application for reinstatement, the OBO director shall grant
the application or deny the application and set the matter for hearing within 30 days of the date of mailing
notice of such denial.

g. The burden on the business applying for reinstatement shall be to demonstrate the existence of one or
more of the conditions set forth in subsections d(1) through d{4) of this section by clear, convincing and
cogent evidence, to be evaluated by the director under hearing procedures consistent with the nature ofthe
application and, to the extent applicable, with the provisions of subsections (c}, (d), {e) and (f) of section 15-88
of this Code. In addition, a business seeking reinstatement under subsection (b)(4) of this section that has
previously sought a waiver of classification asan established business enterprise pursuant to section 15-88(d)
of this chapter must present evidence of a material and substantial change in circumstances not shown at
the preceding hearing, and the OBO director or his designee shall disregard evidence that is repetitious or
cumulative of the prior hearing on the matter.

h. The decision of the OBO director or his designee following a hearing on reinstatement shall be final, and
any applicant denied reinstatement is to be notified in writing of the decision within ten days following the
hearing. No business denied reinstatement may subsequently apply for reinstatement until the expiration
of one year from the date of the denial.

(Ord. No. 2013-428, § 10 (Exh. A), 5-8-2013, eff. 7-1-2013)
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24 CFR Parts 5, 14, 75, 91, 92, 93, 135,
266, 570, 574, 576, 578, 905, 964, 983,
and 1000

[Docket No. FR—6085-F-03]
RIN 2501-AD87

Enhancing and Streamlining the
Implementation of Section 3
Requirements for Creating Economic
Opportunities for Low- and Very Low-
Income Persons and Eligible
Businesses

AGENCY: Office of the Secretary, HUD.
ACTION: Final rule.

SUMMARY: Section 3 of the Housing and
Urban Development Act of 1968, as
amended by the Housing and
Community Development Act of 1992
(Section 3), contributes to the
establishment of stronger, more
sustainable communities by ensuring
that employment and other economic
opportunities generated by Federal
financial assistance for housing and
community development programs are,
to the greatest extent feasible, directed
toward low- and very low-income
persons, particularly those who receive
government assistance for housing. In
accordance with statutory authority,
HUD is charged with the responsibility
to implement and enforce Section 3.
HUD’s regulations implementing the
requirements of Section 3 have not been
updated since 1994 and are not as
effective as HUD believes they could be.
This final rule updates HUD’s Section 3
regulations to create more effective
incentives for employers to retain and
invest in their low- and very low-
income workers, streamline reporting
requirements by aligning them with
typical business practices, provide for
program-specific oversight, and clarify
the obligations of entities that are
covered by Section 3. These changes
will increase Section 3’s impact for low-
and very low-income persons, increase
compliance with Section 3
requirements, and reduce regulatory
burden.

DATES: Effective Date: November 30,
2020.

Compliance Dates: Public housing
financial assistance recipients must
implement their Section 3 activities
pursuant to these regulations and
comply with the reporting requirements
starting with the recipient’s first full
fiscal year after July 1, 2021. These
regulations are applicable to Section 3
projects for which assistance or funds
are committed on or after July 1, 2021.

C4/07/23

FOR FURTHER INFORMATION CONTACT: For
questions, please contact the following
people (the phone numbers are not toll-
free):

For Public Housing Financial
Assistance: Merrie Nichols-Dixon,
Director, Office of Policy Program and
Legislation, Office of Public and Indian
Housing, Department of Housing and
Urban Development, 451 7th Street SW,
Room 3178, Washington, DC 20410;
telephone 202—402—-4673 (not a toll-free
number).

For Community Development Block
Grant (CDBG)/CDBG Disaster Recovery/
Section 108 Loan Guarantee Program:
Jessie Handforth Kome, Director, Office
of Block Grant Assistance, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 7th Street SW, Room
7282, Washington, DC 20410; telephone
202-708-3587 (voice/TDD) (not a toll-
free numbers).

For HOME or Housing Trust Fund
Section 3 projects: Virginia Sardone,
Director, Office of Affordable Housing
Programs, Office of Community
Planning and Development, Department
of Housing and Urban Development,
451 7th Street SW, Room 10168,
Washington, DC 20410; telephone 202—
402—-4606 (not a toll-free number).

For Office of Housing programs:
Thomas R. Davis, Director, Office of
Recapitalization, Office of Housing,
Department of Housing and Urban
Development, 451 7th Street SW, Room
6230, Washington, DC 20410; telephone
202—-402-7549 (voice/TDD) (these are
not toll-free numbers).

Persons with hearing or speech
impairments may access this number
through TTY by calling the Federal
Relay Service, at toll-free, 800-877—
8339. General email inquiries regarding
Section 3 may be sent to: section3@
hud.gov.

SUPPLEMENTARY INFORMATION:
I. Background

Section 3 of the Housing and Urban
Development Act of 1968 (Pub. L. 90—
448, approved August 1, 1968) (Section
3) was enacted to bring economic
opportunities generated by certain HUD
financial assistance expenditures, to the
greatest extent feasible, to low- and very
low-income persons residing in
communities where the financial
assistance is expended. Section 3
recognizes that HUD funds are often one
of the largest sources of Federal funds
expended in low- and very low-income
communities and, where such funds are
spent on activities such as construction
and rehabilitation of housing and other
public facilities, the expenditure results

in economic opportunities. By directing
HUD-funded economic opportunities to
residents and businesses in the
community where the funds are
expended, the expenditure can have the
dual benefit of creating new or
rehabilitated housing and other facilities
while providing opportunities for
employment and training for the
residents of these communities.

The Section 3 statute establishes
priorities for employment and
contracting for public housing programs
and for other programs that provide
housing and community development
assistance. For example, the
prioritization as it relates to public
housing assistance places an emphasis
on public housing residents, in contrast
to the prioritization as it relates to
housing and community development
assistance, which places more emphasis
on residents of the neighborhood or
service area in which the investment is
being made.

In the 25 years since HUD
promulgated the current Section 3
regulations, significant legislation has
been enacted that affects Section 3.1 In
addition, HUD has also heard from the
public that there is a need for regulatory
changes to clarify and simplify the
existing requirements. HUD’s
experience in administering Section 3
over time has also provided insight as
to how HUD could improve its Section
3 regulations. HUD, thus, concluded
that regulatory changes were necessary
to streamline Section 3 and more
effectively benefit low- and very low-
income persons through HUD financial
assistance to achieve the Section 3
statute’s purposes.

II. The Proposed Rule

HUD issued a proposed rule on April
4, 2019 (84 FR 13177) to update the
existing regulations and streamline the
Section 3 program.

Promote Sustained Employment and
Career Development

The proposed rule included multiple
elements designed to increase Section
3’s impact in directing employment
opportunities and sustaining
employment for the people served by

1This legislation includes, but is not limited to,
the following: Reforms made to HUD’s Indian
housing programs by the Native American Housing
Assistance and Self-Determination Act of 1996
(NAHASDA) (Pub. L. 104-330, approved October
26, 1996); public housing reforms made by the
Quality Housing and Work Responsibility Act of
1998 (QHWRA) (Pub. L. 105-276, approved October
21, 1998); reforms made to HUD’s supportive
housing programs by the Section 202 Supportive
Housing for the Elderly Act of 2010 (Pub. L. 111—
372, approved January 4, 2011); and the Frank
Melville Supportive Housing Investment Act of
2010 (Pub. L. 111-347, approved January 4, 2011).
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HUD financial assistance programs. The
rule proposed tracking and reporting
labor hours instead of new hires. While
the previous new hire framework was
valuable for measuring entry into
employment, the new hire framework
did not capture the extent to which new
hiring opportunities are created relative
to the total work performed, nor
whether those opportunities are
sustained over time. The proposed
rule’s focus on labor hours sought to
measure total actual employment and
the proportion of the total employment
performed by low- and very low-income
workers. In addition, the change to labor
hours emphasized continued
employment. For example, the prior
exclusive focus on counting new hires
regarded five new hires for one-month
opportunities as a more valued outcome
than one 12-month opportunity, and it
did not distinguish between full- and
part-time employment. A full-time job
sustained over a long period allows a
low- or very low-income worker to gain
skills and is a strong indicator of
progress towards self-sufficiency. The
new focus on labor hours would ensure
that longer-term, full-time opportunities
are appropriately recognized.

HUD’s proposed rule also sought
comment on maintaining the new hire
framework for only Public Housing
Agencies (PHAs). HUD held a number of
listening sessions and heard from some
PHAs that they would prefer to keep
reporting new hires rather than switch
to reporting labor hours. Therefore,
while HUD believes tracking labor hours
is the best option and would simplify
reporting, HUD did seek comment on
the alternative option of maintaining the
new hires framework for PHAs.

Align Section 3 Reporting With
Standard Business Practices

HUD also proposed tracking labor
hours rather than new hires because it
would be more consistent with business
practices. Most construction contractors
working on HUD assisted projects
already track labor hours in their payroll
systems because they pay their
employees based on an hourly wage. In
some cases, they are also subject to
prevailing wage requirements.2 HUD
believes a consistent labor-hour tracking
mechanism makes compliance with
Section 3 easier not only for recipients
of HUD assistance, but also for
contractors and subcontractors. The
proposed rule provided that for
employers who do not track labor hours
in detail through a time-and-attendance

28See 42 U.S.C. 1437j(a), 24 CFR 905.308(b)(3)(ii),
24 CFR 965.101, 25 U.S.C. 4225(b)(1)(A), and 24
CFR 1006.345(b).
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system, such employers could provide a
good faith assessment of the labor hours
for a full- or part-time employee.
However, if a time-and-attendance
system is later implemented, the
accurate labor hour accounting would
be required.

Applicability and Thresholds

The Section 3 statute applies to both:
(1) HUD’s Public Housing Program, and
(2) Other HUD programs that provide
housing and community development
assistance. For ease in administration
for recipients using one or both of these
HUD funding streams, the proposed rule
provided definitions for these types of
funding and specified Section 3
requirements for each type. The
proposed rule included the following
definitions for the scope of such
financial assistance:

(1) Public housing financial assistance
covers:

(a) Development assistance provided
pursuant to Section 5 of the United
States Housing Act of 1937 (the 1937
Act),

(b) operations and management
assistance provided pursuant to Section
9(e) of the 1937 Act (Operating Fund),
and

(c) development, modernization, and
management assistance provided
pursuant to Section 9(d) of the 1937 Act
(Capital Fund); and

(2) Section 3 projects cover HUD
program assistance used for housing
rehabilitation, housing construction and
other public construction projects that
generally exceed a $200,000 project
threshold or any Section 3 project
funding from HUD’s Lead Hazard
Control and Healthy Homes programs.

The proposed definitions defined the
scope of programs subject to Section 3
requirements but did not expand such
coverage beyond the compliance
requirements of HUD’s prior
regulations. HUD proposed the $200,000
threshold for housing rehabilitation,
housing construction and other public
construction projects because work
below that amount would likely not
trigger long-term employment
opportunities for which the recipient
could show measurable labor hours. The
proposed rule also clarified that
contracts, subcontracts, grants, or
subgrants subject to Section 7(b) of the
Indian Self-Determination and
Education Assistance Act (25 U.S.C.
5307(b)) or subject to tribal preference
requirements as authorized under
Section 101(k) of the Native American
Housing Assistance and Self-
Determination Act (25 U.S.C. 4111(k))
must provide preferences in
employment, training, and business

opportunities to Indians and Indian
organizations.

Reporting and Targeted Section 3
Workers

The proposed rule aimed to align
Section 3 reporting requirements more
closely to the statutory priorities; HUD’s
previous regulation tracked only public
housing residents or low- or very low-
income persons who lived in the
metropolitan area or nonmetropolitan
county of the project, rather than
whether the statutory priorities were
met. The rule proposed a new definition
of “Section 3 worker” as any worker or
who meets at least one of the following
criteria: Low- or very low-income, as
established by HUD’s income limits;
living in a Qualified Census Tract
(QCT); or employed by a Section 3
business concern.3

The proposed rule also included a
new “Targeted Section 3 worker”
definition so that HUD could track, and .
recipients could target, the hiring of
Section 3 workers in selected categories.
The Section 3 statute requires certain
financial assistance recipients to
prioritize their efforts to direct
employment and economic
opportunities to specific groups of low-
and very low-income individuals. The
“Targeted Section 3 worker” reflects
both statutory and policy priorities that
HUD wishes to specifically track. For
public housing financial assistance, the
proposed definition of a Targeted
Section 3 worker was a Section 3 worker
who is also:

(1) A worker employed by a Section
3 business concern; or

(2) A worker who is currently or who
was when hired by the worker’s current
employer, a resident in a public housing
project or Section 8-assisted housing; or

(3) A resident of other projects
managed by the PHA that is expending
assistance; or

(4) A current YouthBuild participant.

For other HUD assistance programs,
the proposed priorities were:

(1) Residents within the service area
or the neighborhood of the project, and

(2) YouthBuild participants.

3 Section 3 business concern means: (1) A
business concern that meets one of the following
criteria: (i) It is at least 51 percent owned by low-
or very low-income persons; (ii) Over 75 percent of
the labor hours performed for the business are
performed by low- or very low-income persons; or
(iii) It is a business at least 25 percent owned by
current public housing residents or residents who
currently live in Section 8-assisted housing. (2) The
status of a Section 3 business concern shall not be
negatively affected by a prior arrest or conviction
of its owner(s) or employees. (3) Nothing in this
part shall be construed to require the contracting or
subcontracting of a Section 3 business concern.
Section 3 business concerns are not exempt from
meeting the specifications of the contract.
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There is also a statutory contracting
priority for businesses that provide
economic opportunities for low- and
very low-income workers. Therefore,
HUD proposed including labor hours
worked by the Section 3 business
concern employees for both Section 3

Benchmarks

The proposed rule provided that a
new Section 3 benchmark measurement
would serve as a safe harbor for those
recipients that meet the new
benchmark. The primary objective of the
proposed rule was to reflect and
monitor grantees’ abilities to direct job
opportunities that are generated by HUD
financial assistance to Section 3 workers
and Targeted Section 3 workers. The
proposal included using benchmarks
based on ratios of Section 3 workers and
Targeted Section 3 workers in
comparison to all workers. HUD
proposed that the benchmarks would be
set by Federal Register Notice and
amended periodically to provide for
updating of the benchmarks to align
with the reporting data HUD received.
As HUD gathers more data under the
new rule, HUD could increase or
decrease benchmark figures over time,
or tailor different benchmarks for
different geographies and different
funding types. If a recipient certifies
compliance with the statutory priorities
and meets the outcome benchmarks,
HUD will presume the recipient is
complying with Section 3 requirements,
absent evidence to the contrary.
Recipients are still required to report
their outcomes, and HUD will monitor
them accordingly through the data
reporting methods used to oversee all
other program requirements in each
applicable program area. Otherwise,
recipients would be required to submit

@D
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workers and Targeted Section 3
workers. HUD also proposed a new
Section 3 business concern definition
that reflected the change to labor hours
and increased the threshold of work
performed by a business by low- and
very low-income workers given the

All Section 3 Workers

;\ Targeted
¢ Section3
. Workers -

qualitative reports on their efforts, as
they are required to do under HUD’s
previous rule when they do not meet the
safe harbor, and HUD may conduct
monitoring to review the recipient’s
compliance, again consistent with
practices used to monitor program
participants’ compliance with other
proiram requirements.

The proposed rule also provided a
burden relieving measure for PHAs with
fewer than 250 units. For these PHAs,
they would only be required to report
on Section 3 qualitative efforts and
would not need to track labor hours for
Section 3 workers and Targeted Section
3 workers.

Multiple Funding Sources

The proposed rule created a new
section for housing rehabilitation,
housing construction, or other public
construction projects assisted with
funds from more than one HUD
program. Specifically, the proposed rule
provided that when a Section 3 project
is funded by public housing financial
assistance, the public housing financial
assistance must be tracked and reported
consistent with the public housing
financial assistance requirements in
subpart B, while the community
development financial assistance may
follow the requirements in subpart B or
subpart C. The proposed rule directed
that when a Section 3 project receives
housing and community development
assistance from two different HUD
programs, HUD would designate

HOUSTON | HOUSING AND COMMUNITY DEVELOPMENT DEPARTMENT

proposed rule’s inclusion of all Section
3 business concerns’ labor hours in the
definition of both Section 3 workers and
Targeted Section 3 workers.

The proposed rule created the
following construct for measuring
workers:

guidance through a single reporting
office.

Integrate Section 3 Into Program
Enforcement

Since HUD program office staff are
regularly in touch with HUD’s funding
recipients on other compliance
requirements, HUD proposed that
program offices incorporate Section 3
compliance and oversight into regular
program oversight and make Section 3
an integral part of the program’s
oversight work. The proposed rule also
streamlined the complaint and
compliance process to make Section 3
compliance consistent with existing
practices for other requirements. The
proposed rule shifted the delegation of
authority for Section 3 enforcement and
compliance responsibilities from the
Assistant Secretary for Fair Housing and
Equal Opportunity to reside with each
of the applicable HUD program offices.

IIL. Changes Made at the Final Rule
Stage

After review and consideration of the
public comments and upon HUD’s
further consideration of Section 3 and
the issues raised in the proposed rule,
HUD has adopted the proposed rule as
final with a few changes in this final
rule. HUD also made minor edits to
clarify the rule’s language. The
following highlights the substantive
changes made by HUD in this final rule
from the proposed rule.

Removing Alternative 2 for New Hires
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After considering the data, Section 3’s
statutory goals, and the public
comments, HUD is not retaining the
tracking of new hires for PHAs, but
instead requiring tracking of labor hours
for all Section 3 outcomes. HUD agrees
with commenters that it is in the best
interest of the communities served by
HUD to implement a more impactful
Section 3 standard across all HUD-
funded programs. Using different
metrics for different programs would
unnecessarily further complicate
Section 3 reporting. Tracking labor
hours is meant to ensure that Section 3
workers have sustained employment
and career opportunities. HUD believes
that the use of new hires provides an
incomplete measure of the employment
and local contracting opportunities
available to low- and very low-income
persons envisioned by the Section 3
statute. HUD expects the labor hour data
to present a more accurate assessment of
Section 3’s impact. The focus on labor
hours will measure total actual
employment and the proportion of the
total employment performed by low-
and very low-income workers, which
will mitigate contractors’ ability to
manipulate their Section 3 outcomes.

Section 3 Project Threshold

HUD received many public comments
on proposed changes to the Section 3
Project threshold. HUD still considers
the $200,000 threshold for Section 3
projects appropriate given the
percentage of projects that will continue
to be covered and are likely to result in
opportunities for employment of low-
and very low-income workers when
expended on construction-related
activities. However, in response to
public comments, HUD is providing that
in this final rule, the Secretary may
adjust the threshold, through a Federal
Register Notice subject to public
comment, in order to ensure Section 3
compliance. HUD’s proposed rule
already provided for the Secretary to
update the threshold not less than once
every five years based on a national
construction cost inflation factor; the
final rule now provides that the
Secretary updates the benchmarks not
less frequently than once every three
years. HUD believes adding this
flexibility is responsive to the comments
received by the public. HUD will
continue to work with program
participants to adjust the thresholds
accordingly, if necessary, based on the
updated data provided under this final
rule.
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Setting a Project Threshold for Lead
Hazard Control Grants

HUD also received comments
regarding the exclusion of projects
under HUD’s Lead Hazard Control and
Healthy Homes program from the
$200,000 project threshold. Lead hazard
control projects are generally smaller, so
many commenters suggested a lower
threshold for such projects. On the other
hand, other commenters noted that not
including a threshold for lead hazard
control grants altogether may
incidentally include small grants that
should not be subject to Section 3. For
example, some Lead and Healthy Homes
Technical Studies grants study the
health effects of installed housing
components in projects typically
smaller than $100,000. As expected,
they did not result in opportunities for
employment of Section 3 workers under
the previous regulations. At the final
rule stage, HUD is therefore adopting a
$100,000 project threshold for all
projects that receive funding from
HUD’s Lead Hazard Control and Healthy
Homes programs. HUD adopted this
number to match the contract threshold
in the previous regulations (see previous
24 CFR 135.3(a)(3)).

Removing the Qualified Census Tract
Definition

After considering Section 3’s statutory
goals and the public comments, HUD is
removing the QCT definition from this
final rule. The addition of this criteria
was to encourage hiring in the QCT and
to make targeted hiring easier, but HUD
recognizes that the inclusion of workers
in these areas could inadvertently
include individuals who are not low- or
very low-income. Rather than the broad
QCT definition, HUD is limiting the
Section 3 worker definition to be more
consistent with the statute, which
requires prioritization of low- and very
low-income workers and YouthBuild
participants. This should also alleviate
any potential burden on participants
associated with the QCT designation.

Changing the Section 3 Business
Concern Definition

In adopting the proposed definition of
Section 3 business concern in this final
rule, HUD is maintaining the over 75
percent of the labor hours performed for
the business on construction are
performed by low- or very low-income
persons standard, but adding in that
such performance must be over the last
three-month period to help businesses
determine whether or not they meet the
criteria. HUD is also maintaining a
separate criterion for businesses owned
and controlled by current public

STON | HOUSING AND COMMUNITY DEVELOPMENT DEPARTMENT

housing residents or residents who
currently live in Section 8-assisted
housing, but increasing the required
percentage of owned and controlled to
51%. This change is in response to
public comments and to maintain
consistency with HUD’s public housing
regulations on contracting with
resident-owned businesses at 24 CFR
part 963. HUD also added a change to
the documentation timing in paragraph
(1) of the Section 3 business concern
definition to allow a six-month grace
period. HUD understands that
businesses need time when bidding on
contracts and prior to the contract’s
execution to assemble materials and to
assess labor hours. This change is
responsive to commenters who
expressed concerns about Section 3
status retention, since labor hours can
be dependent on the number of
contracts on which a business bids and
receives.

Changing the Professional Services
Definition

In this final rule, HUD is amending
the professional services definition to
clarify that only non-construction
services that require an advanced degree
or professional licensing, rather than all
non-construction services, are excluded
from Section 3. HUD wants to ensure
this final rule’s emphasis encapsulates
the statutory requirement to prioritize
low- and very low-income workers, and
provides this category of exempted
workers from reporting given the
challenge to hire low- and very low-
income workers in jobs that require
such degrees and licensing.

Counting Labor Hours for 5 Years

HUD’s proposed rule provided that
labor hours for Section 3 workers and
Targeted Section 3 workers could be
counted as long as the worker met the
definition of a Section 3 worker or
Targeted Section 3 worker at the time of
hire. Based on public comments and
further consideration, HUD agrees that a
worker whose income has risen should
only be counted for Section 3 purposes
for a limited time period. HUD wants to
ensure employers are invested in
keeping Section 3 workers employed,
and that there is enough opportunity to
build skills and experience so that
Section 3 workers may develop self-
sufficiency and compete for other jobs
in the future. Therefore, HUD provides
that for purposes of reporting the labor
hours for Section 3 workers and
Targeted Section 3 workers, an
employer may choose whether the
workers are defined as Section 3
workers for a five-year period at the
time of the workers’ hire, or when the
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workers are first certified as meeting the
Section 3 worker definition.

Delayed Effective Date

The rule provides for a delayed
transition to labor hours and the
associated recordkeeping requirements.
HUD recognizes that employers and
grantees will need time to transition
their systems and reporting practices as
aresult of this final rule. HUD is
mindful of the need to update policies
and procedures for planning purposes,
and the importance of implementing the
rule such that employers will be able to
comply. Therefore, HUD has provided
for a transition period through at least
July 1, 2021. During this transition
period, HUD expects that employers and
grantees will begin following this final
rule’s requirements for new grants,
commitments, and contracts. The exact
date on which any particular recipient
of HUD funding will be able to
implement the conversion to the new
requirements will vary during this
transition period, but the transition
must be complete by July 1, 2021. The
reporting requirements and labor hours
tracking will not begin until the dates
for each entity specified in the
“Compliance Date” section above.

1V. Discussion of Public Comments and
HUD’s Responses

The public comment period on the
proposed rule closed on June 3, 2019,
and HUD received 163 public
comments. The comments came from
state and city government agencies and
housing administrations, housing
authorities, non-profits, independent
consultants, private citizens, housing
authority directors, small businesses,
the construction industry, and housing
authority associations. The following
presents the significant issues and
questions related to the proposed rule
raised by the commenters, and HUD’s
responses to these issues and questions.
HUD would like to thank all the
commenters for their thoughtful
responses.

“Best Efforts” and ‘‘Greatest Extent
Feasible”

In the proposed rule, HUD included a
specific question for public comment
regarding these statutory terms. Some
commenters suggested the terms are
interchangeable. One commenter
suggested that HUD use the term
“reasonable best efforts” for CDBG and
HOME recipients and remove the term
“greatest extent feasible” from the
Section 3 regulations or use only “best
efforts.” Other commenters argued that
these words are key to the intent of the
statute, which is to provide recipients
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leeway when constraints outside their
control impede implementation, and
recommended that HUD provide
guidance materials on how to show best
efforts when organizations do not meet
their Section 3 goals, such as data
collection forms which would indicate
best efforts or non-exclusive lists of
examples of “best efforts” and “greatest
extent feasible.”

In contrast, some commenters
suggested that these terms are not
interchangeable. One commenter said
that “best efforts” should be measured
by tracking outreach and outcomes of
outreach and ‘“‘greatest extent feasible”
is the result of “best efforts.” Another
commenter argued that “best efforts”
can be more clearly defined than
“greatest extent feasible,” as specific
actions can demonstrate efforts, while
feasibility is a more passive analysis of
what is possible. One commenter argued
that the “greatest extent feasible” is a
much more rigid and prescriptive
standard than the “best efforts”
standard and noted that courts have
found that the “best efforts”
requirement “‘specifically avoids
creating a mandatory obligation on the
part of the agencies the statute affects.”
This “best efforts” standard likewise
“does not call for perfect compliance.”
This commenter encouraged HUD to
allow PHAS to retain greater discretion
over the development of their own
Section 3 programs.

A commenter suggested that Subpart
B participants should continue to use
“best efforts” while Subpart C
participants should use “greatest extent
feasible,” and agencies receiving
funding that triggers compliance under
Subparts B and C should use the “best
efforts” standard. One commenter
suggested using the term ‘best efforts”
to comply with employment,
contracting and training opportunities.

Commenters also urged HUD to
enforce the terms “best efforts” and
“greatest extent possible,” suggesting
that whatever the standard, if an activity
by a recipient, contractor or
subcontractor does not adequately serve
to hire, train, and retain a Section 3
worker, then it should not meet the
standard. These commenters provided
an example of a PHA’s best effort.
Commenters noted that while the
recipient or contractor appears to meet
the Section 3 goal, or at least made “best
efforts” to reach the goal, in practicality
such effort is not workable.

One commenter wrote that the terms
without any definition are too broad and
should be defined to assist in
compliance with Section 3. Another
commenter proposed that HUD should
define the terms by how they will be

measured; for instance, that “best
efforts” could be determined by a
specific set of metrics around
recruitment efforts and the percentage of
Section 3 workers in the area. One
commenter suggested a way to draft the
rule using dollars spent to track
compliance such that these terms would
not be necessary.

Other commenters requested that
HUD not define these terms or should
not restrictively define these terms
because HUD should trust the judgment
and common sense of its professional
field staff to determine compliance,
because documenting compliance
according to specific definitions could
create additional administrative burden,
because there are constraints outside the
grantee’s control, and because
guidelines may stifle innovation.

HUD Response: HUD appreciates
commenters’ responses to the specific
question regarding “best efforts” and
“greatest extent feasible” in the
proposed rule. “Best efforts” and
“greatest extent feasible” are statutory
terms, used in the statute in different
contexts. As such, HUD will continue to
use both terms to track compliance.
HUD agrees with commenters that there
are many ways to interpret the language.
Traditionally, HUD has used the terms
interchangeably, as referenced in the
statute, and will continue to be
consistent with the statutory language.
See 12 U.S.C. 1701u(b)—(d). HUD also
agrees with commenters who noted
these terms are integral to the statutory
intent and provide flexibility, rather
than administrative burden, to grantees
or recipients.

HUD notes that some perceive “best
efforts” to be the more rigorous
standard, while others perceive
“greatest extent feasible” to be the more
rigorous standard. HUD has determined
not to define the difference between
these two terms, but rather to increase
the emphasis on outcomes as a result of
these efforts. A recipient’s reported
results will be compared to the outcome
metrics defined in the benchmark
Notice. HUD program staff will evaluate
the level of effort expended by those
recipients that fail to meet the
benchmark safe harbor, and thus will
ensure that the statutory terms are being
properly enforced. HUD included a list
of examples in the regulation at §§ 75.15
and 75.25, including engagement in
outreach efforts to generate job
applicants who are Targeted Section 3
workers, providing training or
apprenticeship opportunities, and
providing technical assistance to help
Section 3 workers compete for jobs (e.g.,
resume assistance, coaching).
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Move to Labor Hours
Support for Using “Labor Hours”

Many commenters supported the shift
to labor hours and, notwithstanding the
alternatives presented in the proposed
rule for PHAs, encouraged HUD to do
the same for public housing
construction, modernization, and
similar work. These commenters stated
that the “new hire” loophole should be
eliminated for both housing and
community development and public
housing projects. Commenters stated
that, in practice, contractors have only
brought on new hires for short periods
of time; the shift to labor hours will
promote longer term employment.
Commenters also stated that the shift to
labor hours would solve the problem of
contractors using dishonest practices to
meet benchmarks, such as hiring
Section 3 residents to fill the 30%
benchmark only to lay them off shortly
thereafter, or employing Section 3 hires
for less than 20 hours a week.
Commenters stated that allowing PHAs
and their contractors to use ‘“new hires”
could provide a loophole to PHAs,
allowing them to hire Section 3 workers
for a limited or short time frame in order
to comply with the regulation. Short-
term employment does not allow
residents to obtain technical skills,
knowledge, or adequate savings. PHAs
should be required to use labor hours
worked because they can evade Section
3 compliance through manipulative
hiring practices.

Commenters stated that the “labor
hours” standard is far more effective,
less susceptible to manipulation and
administratively easier to verify.
Commenters stated that the new hire
standard is vulnerable to manipulation,
because any contractor or subcontractor
that performs work on more than one
project at a time can easily avoid
Section 3 hiring responsibilities by
placing their new hires on non-Section
3 covered projects. Commenters asserted
the new hire standard may be the single
greatest barrier to achieving the
employment potential of Section 3.

HUD Response: HUD agrees that
counting new hires can be problematic
and that collecting labor hours can be a
more effective measure. As stated in the
proposed rule, HUD believes that
counting labor hours is consistent with
the statute and mitigates contractors’
ability to manipulate their Section 3
outcomes. HUD has adopted the
suggestion by the commenters and in
the final rule applies the labor hour
requirements to both housing and
community development and public
housing projects.

FEDERAL REGULATIONS COMPLIANCE PACKET | CITY OF HOUSTON | HOUSING AND COMMUNITY DEVELOPMENT DEPARTMENT

04/07/22

Support for Using New Hires

Many commenters supported
retaining the new hires metrics.
Commenters stated that tracking by
labor hours is burdensome, will increase
administrative costs, and will not
streamline the Section 3 reporting
requirements. One commenter refuted
HUD’s hypothesis articulated in the
proposed rule and stated that a labor
hours metric is unlikely to capture the
data on sustained employment
opportunities that HUD is seeking.
Another commenter stated that the
proposed labor hours metric would
decrease the number of firms willing to
bid on contracts, increase the cost of
public contracting for both the PHA and
contractors, and provide no appreciable
increase in Section 3 workers.
Commenters stated that HUD should
continue to track compliance by new
hires for both Subparts B and C.

One commenter stated that labor
hours should only apply to projects that
already require the collection of
certified payrolls as part of Davis Bacon
compliance. Another commenter
recommended HUD look to existing
programs such as the Department of
Transportation’s Disadvantaged
Business Enterprises for guidance to
make substantive changes to Section 3.

Commenters stated that the changes
will generate additional administrative
burdens. Commenters especially
emphasized the potential impact on the
Housing Trust Fund (HTF) program and
state CDBG and HOME program
implementation because states,
particularly small and rural community
sub-grantees, have limited capacity.
Commenters recommended HUD give
State CDBG programs a similar
alternative to the one offered to PHAs in
§ 75.15(d). Another commenter
proposed HUD allow State CDBG
programs to use a good faith assessment
of hours, stating that § 75.25(a)(4) will
help but will not eliminate the difficulty
for State CDBG programs. Another
commenter specifically referenced
HOME funding and the HTF
regulations, noting that stated HTF
regulations do not trigger Davis-Bacon
and it is rare for a HOME-funded project
to trigger Davis-Bacon and prevailing
wage requirements.

Commenters stated that HUD’s
assumption that labor hours are already
tracked by most contractors and
subcontractors to comply with the
prevailing wage requirement is false.
Commenters specifically noted that not
all CDBG programs are subject to such
requirements. One commenter wrote
that even a small maintenance contract
could result in 6 extra work hours for

staff charged with ensuring correct
payroll entries and compliance, stating
that a current contract that does not
track labor hours would have an
increase of approximately $606,000 of
ederal funding required to administer
the contracts, an additional 5% of costs.
Another commenter stated that the
proposed shift to labor hours will create
an estimated 110 hours of additional
administrative effort for the commenter
per construction project, and will not
impact the duration of Section 3 worker
employment or allow HUD to better
determine if long-term employment
opportunities are generated. One
commenter stated that tracking labor
hours would require city contractors
and subcontractors to track project labor
hours using LCPtracker as the city does,
necessitating increased administrative
staff and resulting in higher contract
amounts. One commenter stated that
payrolls required for Davis-Bacon
compliance are often submitted in hard
copy, so compliance with the shift to
labor hours would require manual data
entry, a significant added labor-
intensive task. Commenters also stated
that many contractors are small business
owners who do not have payroll
software and many housing authorities
do not have sufficient staff to track
hours worked on all projects.
Commenters also noted that many
medium and smaller sized PHAs do not
use LCPtracker and instead rely on
contractor payrolls to monitor Davis-
Bacon and Section 3. Other commenters
stated that tracking hours could be more
burdensome than tracking new hires,
because new hires are only reported
once. Tracking the workers’ hours
necessitates verifying each Section 3
employee each week for the duration of
their employment.

HUD Response: HUD carefully
considered the diverse public comments
on the use of labor hours versus
retaining new hires as the measurement
for assessing compliance with Section 3
requirements. HUD believes that the use
of new hires provides an incomplete
measure of the economic opportunities
available to low and very low-income
persons envisioned by the Section 3
statute. HUD believes that moving to the
labor hours metric provides a more
robust measure of how Section 3 is
intended to work and mitigates
contractors’ ability to manipulate
Section 3 outcomes. HUD concluded the
benefits of the labor hours approach
outweighs the marginal cost that would
result from this shift. HUD has
determined that, while public
commenters have concerns about
possible burdens that result from the
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proposed transition to recording labor
hours instead of new hires, it is in the
best interest of the communities served
by HUD to implement a more impactful
Section 3 standard across all HUD-
funded programs. The use of labor hours
is intended to ensure that recipients of
these program funds are fully in
compliance with the intent of Section
3—maximizing the economic
opportunities arising from Federally
funded activities that are available to
low- and very low-income persons,
including those who reside in public
housing.

HUD also notes that the comments
revealed a diversity of understanding
with respect to HUD’s record-keeping
expectations in measuring the labor
hours metric. HUD does not anticipate
the level of detail in record-keeping that
is required under the Davis-Bacon
prevailing wage framework for purposes
of Section 3. The proposed rule does not
require prevailing-wage-style payroll
reports. HUD does anticipate that either
employers have some form of time and
attendance system, particularly where
employment uses an hourly wage
structure, or that employers have
salaried staff. The final rule does not
require any change in these systems, nor
necessitate any software approach to
tracking payroll. Those employers that
use a time and attendance system to
track hourly wages may rely on that
data, while the final rule provides a
good faith reporting exception which
applies to all entities that do not have
an existing time and attendance system.
The final rule has been modified in an
effort to clarify that the good faith
exemption applies to all Section 3
reporting entities (not only contractors
and subcontractors) and that data from
any existing salary-based or time-and-
attendance-based payroll records can be
used in good faith reporting under
Section 3. HUD is mindful of the need
to update policies and procedures for
planning purposes, and the importance
of implementing the rule such that
employers will be able to comply.
Therefore, HUD has provided for a
transition period and a bifurcated
compliance date. Public housing
financial assistance recipients must
comply with the reporting requirements
starting with the recipient’s first full
fiscal year after this final rule’s effective
date. Section 3 project recipients must
comply with the reporting requirements
starting with the recipient’s first full
program year for projects committed or
awarded after this final rule’s effective
date.
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Many Section 3 Positions Are Short-
Term in Nature

One commenter stated that many of
the jobs made available under Section 3
requirements are short term positions
specific to the needs of the individual
project and/or worksite. These positions
provide opportunities for the target
population of low-skilled workers to
build work experience (leading to
possible economic advancement) while
helping ensure project costs remain
reasonable. Another commenter stated
that the Section 3 goal leading to long-
term employment and career
advancement is unrealistic, as most
opportunities generated by Section 3
projects are construction-related and
therefore seasonal or project-based; it
would be burdensome and complicated
to track via labor hours long-term
employment that results from a Section
3 worker being hired on a subsequent
Section 3 project by a different
contractor. Contractors do not keep
pools of long-term general laborers on
hand for consecutive projects as a
means of employing Section 3 workers.
Other commenters stated that nothing in
the statute states that long-term
employment through public housing or
other housing and community
development funding is the goal of
Section 3; the statutory intent is to
provide employment and training
opportunities to residents of low-
income communities where Federal
housing and community development
dollars are being spent, and tracking
new hires better meets this intent.

Similarly, commenters stated Section
3 workers are more likely to assist in
temporary work for PHAs. Using new
hires better fits with this economic
reality. One commenter stated that
contractors do not reduce the number of
part-time employees so they can provide
full-time, long-term employment to
fewer Section 3 workers. Other
commenters stated that the nature of the
construction industry is episodic;
workers are not employed by one
company for long periods of time, but
from project to project, and workers
often move from one company to
another. The number of hours that a
specific person works is generally based
on what is required for the project and
the type of work they are doing.
Commenters asserted it is unreasonable
to think that hours for lower-skilled
employees will dramatically be
increased for a specific construction
project by moving to a “labor hours”
standard.

Commenters also stated that the move
to labor hours will confuse contractors
and create more complexity. Another

commenter anticipated pushback from
contractors declining to bid, which can
lead to an increase in the cost of
developing affordable housing.
Commenters stated that tracking labor
hours could provide contractors with an
incentive to hire fewer low-income
residents by employing those hired for
a greater number of hours. This would
have a negative effect on the number of
low-income residents hired overall.

HUD Response: HUD recognizes that
many Section 3 opportunities are short-
term employment opportunities. The
shift from measuring new hires to
measuring labor hours continues to
value these short-term opportunities as
creating significant economic
opportunities for low- and very-low-
income workers, and these short-term
opportunities will likely remain a
primary source of Section 3
opportunities. At the same time, the
shift in metrics more accurately reflects
the nature and extent of these
employment opportunities and places
greater relative weight on those
opportunities which do provide long-
term career ladders and sustained
employment opportunities.

There is no obligation on a reporting
employer to track an employee’s work
beyond the immediate short-term
seasonal or project-based employment.
The opportunity to track an employee
over time is solely an opportunity
which can be seized by those reporting
employers who have invested the extra
time and effort to nurture an employee
over time. That extra effort to develop
a career track is not recognized by the
previous new hire metrics but is
recognized in the labor hour metrics. It
should be noted, however, that the use
of the labor hour metric to reward
retention applies only to the
relationship with the current employer.
(See § 75.11(a)(2) “A worker who
currently fits or when hired fit at least
one of the following categories, as
documented within the past five years
. . .”) This provides an option for
employers to look back to the worker’s
status at the time of original
employment but does not require that
an employer do so if the employer only
wants to reference the employee’s
current status. Contrary to the concept
referenced in the comments, there is no
ability to claim long-term employment
when hired on a subsequent Section 3
project by a different contractor.

This rule updates HUD’s Section 3
regulations to create more effective
incentives for employers to retain and
invest in low- and very low-income
workers. It is HUD’s opinion that the
change from new hires to labor hours,
in combination with the opportunity to
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provide good faith assessments, is
consistent with businesses’ existing
payroll systems. Finally, HUD is of the
opinion that this change will better
advance the goal of sustained
employment and career opportunities
for low- and very low-income workers.

Alternatives

Several commenters suggested
alternative frameworks for measuring
Section 3 results, in some cases using
the labor hours metric and/or the new
hire metric already articulated in the
current and proposed rules and in some
cases proposing new alternative metrics
entirely.

Some commenters recommended
including definitions for both
Alternative 1 and Alternative 2 so that
agencies may exercise whichever option
best suits their local circumstances. One
commenter recommended using the
$200,000 project threshold or $400,000
recipient threshold to determine
whether labor hours or new hires
should be the appropriate reporting
metric, as larger projects have greater
potential to create long term
employment opportunities. One
commenter focused on the safe harbor
benchmark, stating PHAs should have
the choice of labor hours at 10% or new
hires at 30%. A commenter stated that
if labor hours is adopted, all recipients
and subrecipients should have the same
flexibility allowed to PHAs.

Another commenter stated that “labor
hours worked” should be used in
conjunction with “30% new hires.” The
commenter wrote that many PHAs do
not track the generated new hires metric
making the current 30% of new hires
mandate irrelevant—some PHAs allow
contractors and subcontractors to select
how many hires they will take onto a
project despite it coming short of the
30% benchmark. The commenter wrote
that tracking both ““labor hours worked”
along with the “30% new hires”
provides further assurance that a
recipient’s contractors and
subcontractors do not avoid their
responsibilities to pay the prevailing
wage in accordance with the Davis
Bacon Act.

Other commenters argued neither
labor hours worked, nor number of new
hires are accurate metrics for Section 3
compliance and impact, where the goal
of Section 3 is sustained economic
independence and economic
enhancement for Section 3 workers in
and around HUD'’s investment areas.
Commenters suggested compliance
should instead be measured by: (1)
Payroll dollars paid to Section 3
employees; (2) training dollars spent
training Section 3 workers; and (3)

@)
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contract dollars paid to Section 3
contractors. Commenters further
asserted tracking employment status
would be unnecessary if all Section 3
employment payroll dollars were
captured as a percentage of gross payroll
dollars instead. Another commenter
stated that an alternate suggestion
would be to delineate Section 3 workers
as full-time or part-time, and that
tracking hours by using these two
categories would be effective while still
giving HUD information about the hours
being completed by each worker. One
commenter recommended Alternative 2,
which continues to track new hires with
the addition of Targeted Section 3
workers.

One commenter stated that
transparency is needed, and the new
revisions of Section 3 should include
that contractors and subcontractors
must make public the total amount of
workers expected to complete a
construction project.

Commenters proposed a third
alternative to the two proposed, which
is to stay with the current existing
Section 3 goals, for both new hires (30%
of new hires) and for contracting with
Section 3 business concerns (10% of
construction dollars and 3% of other
dollars). Changes to what is already
understood by contractors will be
administratively burdensome and will
require additional education and
training for contractors and
subcontractors.

HUD Response: HUD appreciates the
alternatives suggested and has
considered the various comments
regarding the alternatives presented in
the proposed rule and the modifications
to those alternatives presented in the
comments. HUD has concluded that
both the use of Alternative 2 (New
Hires) and the use of a hybrid drawing
from both Alternative 1 and Alternative
2 provide an incomplete measure of
employment opportunities generated
through Section 3. Therefore, HUD
decided not to retain the new hire
standard. Rather than apply new hires
recordkeeping to some programs and
labor hours to others, HUD believes it is
more efficient and effective for purposes
of HUD'’s objectives with respect to
Section 3 to apply the same standard
across the board. HUD has determined
to align Section 3 reporting
requirements with typical payroll
business practices by tracking labor
hours (whether based on prevailing
wage data, non-prevailing wage time-
and-attendance system data, good faith
assessments of hourly workers not
tracked through a data system, or good
faith assessments of salaried
employees). While commenters varied
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on whether tracking Section 3 outcomes
through labor hours will be easier for
recipients of HUD funding, HUD has
concluded that the consistent labor
hours metric more accurately reflects
the impact of Section 3 and the
economic development opportunities
created. With respect to the alternatives
regarding aggregate payroll tracking or
tracking full-time and part-time
positions, HUD believes that tracking of
labor hours will adequately show hours
worked. HUD has determined that
tracking of training will be done
qualitatively when appropriate.

Process for Tracking Labor Hours

Commenters stated that while they
appreciated the idea of streamlining the
metric, tracking new hires vs. hours may
be a disincentive to developers if the
tracking is more onerous or complicated
than the current method. If tracking
labor hours is a goal similar to Davis
Bacon, then the process should be fully
integrated with the Davis Bacon
procedure including the duration of
tracking (only until project completion),
reporting requirements, and procedures.
Commenters stated that ascertaining
whether an employer has any new hires
is not a simple task; it involves (1)
reviewing pre-award payroll records to
determine who was on the employee’s
payroll at the time of contract award
and (2) reviewing ongoing payroll
records for the duration of the contract
to determine whether any new
employees have been hired.
Commenters also stated that it makes no
sense to apply the “labor hours”
standard to only one type of
construction and rehabilitation project
but not to another, based solely on the
type of HUD funds involved. If a
contractor employs no Section 3
workers, there should be no requirement
to provide the data.

Commenters stated inexpensive
software is available that enables
contractors to submit electronic payroll
reports and allows PHAs and other
Section 3 funding recipients to easily
determine the hours worked on the
project, in each trade, by all workers
and by Section 3 residents. Commenters
noted such software is available to
recipients of housing and community
development assistance and also to
PHAs and other public housing
financial assistance recipients.
Commenters stated that commonly used
Contract Management and Payroll
systems such as LCPtracker and
B2GNow have features that align with
compliance practices and make
monitoring more effective. One
commenter stated that HUD could
provide appropriate software to all
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agencies to assist them in tracking and
reporting labor hours. A commenter
noted that its city has a Federal labor
standard software tracker which only
21% of contracts use, and this rule
would require 100% of contractors to
use the software, resulting in increased
administrative work, contract costs, and
system management.

One commenter noted that it would
be easier to track labor hours with
LCPtracker software if the reporting
were more aligned with Davis-Bacon
reporting. Commenters also saw
potential in the hourly tracking if there
were a way to eliminate double
paperwork by adding Section 3
reporting to the existing Davis-Bacon
worksheets. On the other hand, when
Davis-Bacon does not apply to a Section
3 project, some commenters felt the
administrative burden of tracking hours
could be higher. More information
would be needed about how the
reporting requirements would be
implemented before it could be
definitively agreed that tracking hours is
less burdensome than tracking new
hires.

HUD Response: HUD recognizes the
diversity of views on whether tracking
labor hours would be less burdensome
for organizations obligated to report
Section 3 results. Based on the
comments, HUD has concluded that it is
likely to be less burdensome to track
labor hours in many circumstances, and
HUD has clarified the applicability of
the good faith exemption to mitigate any
potential burden for those who do not
have payroll systems which would align
to a labor-hours reporting metric. For
those efforts subject to Davis Bacon
requirements, which includes many
HUD-funded construction endeavors,
tracking labor hours consistent with
existing tracking for prevailing wage
requirements would almost certainly
reduce burden on recipients. HUD is
aware that there are existing software
options that have the potential for
capturing total labor hours and labor
hours contributed by Section 3 workers.
HUD also is exploring whether and how
to operationalize and integrate HUD’s
Section 3 Performance Evaluation and
Registry System (SPEARS) with outside
software vendors. The SPEARS system
already has optional data fields to
capture the Aggregate Number of Staff
Hours Worked and Total Staff Hours
Worked by Section 3 Employees, and
the system will be modified to align
with the final rule. Underlying these
considerations, however, is HUD’s
belief, as described above, that tracking
labor hours will better allow HUD to
determine if long-term employment
opportunities are being generated, and
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that the metric should be consistent
without regard to the identity of the
recipient of HUD funds. Unlike a labor
hours measure, the new hire measure
does not consider the share of actual
work done by low- and very low-income
workers, and new Section 3 hires may
not be given the opportunity to work a
substantial number of hours.

Labor Hours Based on Good Faith
Assessment

One commenter stated that the
proposed new rule allows for recipients
to rely on a contractor’s “good faith
assessment”’ of labor hours (rather than
payroll reports) if the contractor is not
subject to other requirements specifying
time and attendance reporting. Since a
large proportion of housing
rehabilitation and construction projects
do not meet the unit thresholds that
trigger Federal labor standards (i.e. eight
units for CDBG, 12 units for HOME),
grant administrators will regularly have
to report labor hours based on a
contractor’s “‘good faith assessment.”
Use of this approach will introduce an
unknown error margin into the
calculation of labor hour benchmarks.
This lack of data integrity calls into
question the meaning of the proposed
benchmarks and the soundness of using
“labor hours” as a unit of measurement.
Commenters stated that Section 3
businesses who report labor hours in
“good faith” need to have specific
recording requirements (i.e., software) to
avoid manipulation; it is more efficient
to rely on tracking systems instead of
contractors’ good faith submissions.
Commenters stated that not all HUD
construction projects are subject to
Davis-Bacon compliance and even a
good faith assessment of labor hours
will require significant PHA resources
to monitor, review, and compile. One
commenter stated that while the
proposed rule states that HUD will
permit ““a good faith assessment of the
labor hours” for certain employers,
recipients could still be required to
establish new compliance procedures,
including determining how to protect
the privacy of Section 3 workers and
businesses when supplied with labor
hours supporting documentation.

HUD Response: The final rule is
explicit that employers are not required
to acquire a time-and-attendance system
in order to comply with the Section 3
rule. The “good faith assessment” is a
limited exception to be used by
employers who do not have systems in
place to track labor hours. This rule was
put in place to avoid increased
administrative burdens. HUD is aware
of the margin of error represented in the
good faith assessments, but has

concluded that even with this margin of
error, the labor hours metric provides a
more accurate reflection of the
economic opportunities created in
connection with HUD-funded activities
than the new hires metric. The
exception does not apply if the
employer is subject to other time-
specific requirements.

Section 3 Applicability Threshold,
HUD'’s Lead Hazard Control and
Healthy Homes Programs and All
Section 8 Programs

Total Funds Threshold or per Project
Threshold Versus an Increased
Threshold

The proposed rule set the Section 3
applicability threshold for Section 3
projects to projects where the amount of
assistance exceeds $200,000. HUD
received comments both in favor of
maintaining the current $200,000
threshold and in favor of the new
proposed threshold. Commenters also
addressed the use of a project versus a
total funding threshold. In addition,
other commenters provided a range of
alternative frameworks for setting the
threshold amount—different numbers
and the inclusion or exclusion of
different kinds of funding in the
threshold calculations.

Some commenters recommended that
the $200,000 threshold be based on the
total amount of funding received within
the fiscal year because it is a more
simplified and streamlined process.
Commenters stated the change to a per
project threshold would result in many
housing production projects that are
mainly small and resource constrained
having to comply with Section 3
requirements for the first time, noting
that a per project threshold can become
complicated and burdensome when a
recipient handles a large volume of
contracts that are funded by multiple
sources. Commenters went on to state
that a per project threshold would
reduce the number of economic
opportunities directed to low-income
persons and recommended continuing
to subject Project Based Voucher
programs to Section 3 requirements to
ensure those opportunities are directed
toward low-income persons and
businesses that employ them.
Commenters in this line of thought
noted that the $200,000 per project
threshold would potentially exempt
projects where the HUD funding is less
than $200,000, even though the
combined total project funding is much
higher. Commenters stated this could
lead to a decrease in the number of
projects subject to Section 3 and an
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overall reduction in Section 3 program
impact.

Other commenters supported the per
project threshold generally without
commenting on the amount or
supported the $200,000 per project
threshold and saw it as an
improvement. Some of these
commenters noted that while $200,000
is an improvement over the current
threshold, it does not relieve underlying
concerns that contractors may break up
activities into small contracts of less
than $200,000 each to avoid
accountability. Several commenters
agreed that a $200,000 per project
threshold would still allow contractors
awarded significant funding to avoid
Section 3 requirements by carrying out
small discreet activities even though
they cumulatively spend more than the
threshold amount. A commenter
suggested that the final rule include a
prohibition on such activity, so that
HUD has authority to pursue
enforcement measures if HUD
determines a recipient is ‘“gaming the
system” to avoid Section 3 obligations.

Other commenters provided
alternative threshold amounts at a range
of figures up to $1 million. Some
commenters stated the $200,000 per
project threshold will not necessarily
result in employment opportunities for
low-income people, arguing a higher
project amount does not inevitably
translate to the need for new employees
or a benefit to Section 3 business
concerns. Commenters suggested an
alternative $250,000 threshold which
would coincide with the Office of
Management and Budget simplified
acquisition threshold and could
automatically change when that amount
is updated. Other commenters
supported using the $250,000 threshold
for all projects to include PHAs. Some
large PHAs with Section 3 experience
recommended raising the threshold to
$350,000 on a per project basis and
making this threshold consistent across
all programs and funding sources.
Commenters in agreement with this
notion also noted that HUD has
determined that employment
opportunities in CDBG funded projects
under $350,000 are very minimal, and
these commenters argued that the same
is also true of public housing projects.
Commenters also recommended
$400,000 or higher to increase the
number of program recipients exempted
from Section 3 requirements from less
than 4 percent to 20 percent, greatly
reducing the compliance burden for
smaller grantees. Still other commenters
recommended a higher threshold of
$750,000, tied to the single audit
threshold, noting that smaller grants
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generally will not involve sufficient
hiring opportunities to warrant the
increased administrative burden. Other
commenters recommended that a $1
million threshold would be a better
measure of a project of a scale that
would have the potential to drive the
hiring of Section 3 workers and justify
the additional administrative burden on
recipients, subrecipients, and
contractors to implement the program,
particularly state CDBG programs that
primarily fund public infrastructure.
Another commenter recommended
exempting grantees that receive $1
million or less annually in CDBG or
HOME funds because such grantees
focus on a finite set of activities that
involve small projects.

Commenters stated that a low
threshold will create an undue
compliance burden for small projects.
Commenters suggested that adopting a
higher per project threshold would still
ensure the majority of CPD grants are
covered but would likely offer
significant regulatory relief for smaller
grantees, builders, developers,
contractors, and subcontractors who are
disproportionately burdened by
regulatory obligations. Some
commenters who advocated for a higher
threshold linked their reasoning to the
effect of the threshold amount on
contractors and subcontractors, noting
that Section 3 obligations apply to
recipients, their sub-recipients and so
on. Commenters described cases in
which builders forgo using covered
funds to avoid the liability and
compliance burdens of Section 3, and
situations where developers experience
costly delays on projects while
searching for qualified subcontractors
who are not deterred by the Section 3
paperwork and certifications.

Commenters also suggested that both
a recipient threshold at $400,000 and a
project threshold of $200,000,
applicable across all programs, would
be most appropriate to reduce reporting
burdens with a limited impact on the
dollar amounts of funding covered.
Another recommendation was to apply
Section 3 obligations to any entity that
receives at least $200,000 during a
program year for a specific program
activity. Other commenters suggested
either the threshold for contracts should
remain $100,000 in HUD assistance; or
a “total contract value” threshold
should be defined that will trigger
Section 3 on HUD-funded contracts,
regardless of the dollar amount of the
HUD funding. Other commenters
offered an alternative threshold of 10
percent of construction costs per
project. Commenters also reiterated that
some CDBG grant awards are very small,
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ranging from $50,000 to $200,000, so
units of general local government have
difficulty finding contractors to bid on
the projects, let alone finding a
contractor that is a Section 3 business
concern and is willing to work on a
small project. Finally, commenters
suggested limiting activities that trigger
the threshold to only construction and
rehabilitation, as defined within the
Section 3 statute for CDBG, HOME and
other CPD programs.

HUD Response: HUD acknowledges
the considerations raised by all the
commenters in their responses. HUD
found that the portion of Section 3
expenditures excluded by the $200,000
per project threshold generate relatively
few Section 3 jobs. After weighing the
various considerations, this final rule
maintains the $200,000 per project
threshold in general but makes changes
to the Lead Hazard Control & Healthy
Homes Programs threshold. HUD
believes that project funding levels help
accurately define thresholds because the
amount of funding spent on a project is
directly related to the economic
opportunities generated by the project.
HUD acknowledges the potential
disadvantages mentioned by
commenters to using a per project
threshold but reiterates the per project
threshold will help provide
opportunities for those who are
recipients of Federal financial assistance
for housing or residents of the
community in which the Federal
financial assistance is spent. In
addition, HUD remains open to
adjusting thresholds in the future based
on updated data analysis. The final rule
clarifies that HUD may change the
thresholds and benchmarks at a later
date via Federal Register notice, subject
to public comment, based on updated
data input and accounting for inflation.
HUD also notes that not every
contractor, subcontractor or sub-
recipient must use Section 3 workers. A
funds recipient could meet its Section 3
benchmarks with one contract to a
Section 3 business concern where the
number of labor hours worked is 25%
or more of all the labor hours worked by
all workers on a Section 3 project while
not using Section 3 workers for other
work. The recipient has flexibility in
determining how to meet its
benchmarks.

Lead Hazard Control & Healthy Homes
Programs Inclusion

Commenters who advocated for a
single consistent per project threshold
across all programs stated that the Lead
Hazard Control and Healthy Homes
programs should also be subject to the
same threshold. Other commenters
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agreed that Lead Hazard Control and
Healthy Homes projects should be
exempted from administrative and
compliance burdens based on a
threshold of $200,000 or greater, stating
these projects are unlikely to generate
many employment opportunities
because they are small and Lead Hazard
Control abatement and interim controls
is to be done by trained and certified
workers.

Some commenters agreed that
including Lead Hazard Control projects
with no threshold would increase the
administrative burden without a benefit,
and while the exclusion is
understandable, HUD should pursue a
standardized threshold to avoid
complicating Section 3 by creating a
different scope for Lead Hazard Control
and Healthy Homes programs.
Commenters generally supported higher
thresholds for Lead Hazard Control and
Healthy Homes programs. A commenter
suggested it may be appropriate to use
the community development assistance
threshold for simplicity. Alternatively,
commenters suggested a more modest
reporting threshold of not less than
$50,000 for Lead Hazard Control and
Healthy Homes projects, stating that for
grantees working on multifamily
projects in high cost cities, projects
where the contract is less than $50,000
tend to be awarded to smaller
contractors. A $50,000 threshold would
meet HUD’s admirable intention of
ensuring greater Section 3 participation
from Lead Hazard Control and Healthy
Homes grantees without imposing
hardship on such small contractors.

HUD Response: HUD agrees that the
$200,000 threshold should not apply to
Lead Hazard Control and Healthy
Homes programs since those projects are
generally smaller dollar amounts.
However, in keeping with Section 3’s
statutory priorities and applicability,
HUD is choosing to adopt a $100,000
project threshold regarding application
of Section 3 to Lead Hazard Control and
Healthy Homes programs.

Section 8 Programs Exclusion

Many commenters supported the
exclusion of Section 8 programs in the
proposed rule, as Section 8 programs are
not included in the statute. Commenters
went on to note that because Section 3
programs are development subsidy
sources and Section 8 programs provide
operating subsidies, Section 8 assistance
recipients should not be subject to
Section 3 regulatory responsibilities.
Commenters noted that the primary
purpose of Section 8 programs is to
provide a rental subsidy that covers the
difference between the contract rent and
30 percent of the tenant’s income,
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stating these programs are “affordability
tools, not construction tools,” and
agreed HUD should not increase
regulatory burdens on housing
providers by expanding the scope of
Section 3 to programs not covered in the
statute.

Some commenters urged that for
Subpart B, HUD should retain an option
for PHAS to report on Section 3
requirements for Section 8 funded
programs, noting that these programs
generate significant employment and
training opportunities for Section 3
workers. Commenters suggested HUD
format Section 3 reporting so that
Section 8 funded placements can be
captured as part of a PHA’s overall
efforts. Commenters also suggested the
current reporting system be updated to
allow for the reporting of other
placements that might be excluded with
the new proposed rule, such as
placements under professional service
contracts.

HUD Response: Section 8 programs
are not covered under the Section 3
statute. Therefore, HUD in this final rule
maintains the clarification in the
proposed rule that Section 8 programs
are excluded from Section 3
requirements.

Section 3 Project Definition

Commenters recommended that HUD
more clearly define “project” for the
purpose of Section 3, and asked how
HUD would view a job order contract of
more than $200,000 that may work on
various locality-owned sites (e.g., all of
a locality’s schools or homeless
shelters). These commenters also asked,
if several unrelated HUD-funded
activities are taking place at the same
location and have a combined value of
more than $200,000 constitutes a
project. Lastly, the commenters asked
whether the per-project threshold is
based solely on construction-related
activities, and whether the level of
Federal assistance to a project must
exceed the $200,000 threshold to trigger
Section 3.

Another commenter recommended
that HUD define “‘project” as follows:
Project means a site or sites together
with any building or multiple buildings
located on the site(s) that are under
common ownership, management, and
financing and are to be assisted with
Section 3 covered funds as a single
undertaking. A program that funds
multiple buildings under separate
ownership, management and financing
is not a project.

HUD Response: HUD supports the
Section 3 Project definition within the
proposed rule and believes it is
consistent with the statutory

requirements of HUD programs. HUD
also intends to provide sub-regulatory
guidance and technical assistance on a
program-by-program basis to assist
recipients with Section 3
implementation.

Section 3 Worker

Rule Rewards Creating Opportunities for
Persons Who Are Not Low-Income

Commenters stated that the rule,
particularly the definitions of Section 3
worker, rewards creating opportunities
for persons who are not low-income,
which would be counterproductive to
the intent of the Section 3 program. A
commenter stated that the proposed
definition could inadvertently include
individuals who are not low-income
because categories (ii) and (iii) are not
income-based.

Specifically, some commenters
objected to category (ii) which allowed
workers who live in a Qualified Census
Tract (QCT) to be included in the
definition of “Section 3 worker”
because these individuals will not
necessarily be low-income. One
commenter noted this is especially true
in large metropolitan cities with mixed
income communities and gentrifying
areas. Another commenter stated that
researching employee residence as of
the date of hire to determine census
tract qualification will be difficult or
impossible for long-term employees
who may have moved multiple times.
Commenters warned that the QCT
designation would create a risk of
potential abuse by recipients. Some
commenters suggested removing the
QCT criteria altogether since the
definition already includes a low- or
very low-income person.

Other commenters objected to
category (iii) which included all Section
3 business concern employees as
Section 3 workers. These commenters
stated that someone working at a
Section 3 business concern is not
necessarily a resident of HUD-assisted
housing, nor is it likely that a business
owned by 51% low-income people
would hire only public housing or HUD-
assisted residents. For this reason,
commenters recommended that HUD
should exclude ‘““a worker employed by
a Section 3 business” from its definition
and benchmarks and the definition of
Section 3 worker and Targeted Section
3 worker. One commenter noted the
phrase “worker is employed by a
Section 3 business” is included in both
the Section 3 worker and Targeted
Section 3 worker definitions and
recommended including this term in the
Targeted Section 3 worker definition
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only and not the Section 3 worker
definition.

HUD Response: HUD agrees that
paragraph (1)(ii) could inadvertently
include individuals who are not low-
income. This final rule removes
paragraph (1)(ii) regarding the QCT from
the definition of “Section 3 worker”
from this final rule. However, HUD
disagrees that the category of Section 3
business concerns should be removed
from the Section 3 worker and Targeted
Section 3 worker definitions. The
Section 3 statute states that HUD must
prioritize Section 3 business concerns. If
HUD did not include Section 3 business
concerns in the definitions that are used
for the benchmarks, PHAs and other
HUD funded entities would have no
incentive to hire Section 3 businesses.
Including all Section 3 business concern
employees in the definition of Section 3
worker and Targeted Section 3 worker
creates an incentive to contract with a
Section 3 business while maintaining a
single reporting metric. The final rule
maintains that all hours worked on the
project by the Section 3 business counts
towards the benchmarks. HUD believes
these changes are consistent with the
statute.

Prior Conviction

One commenter wrote that
convictions for certain categories of
crimes may have a direct bearing on the
worker’s suitability for particular jobs.
Previous theft convictions, for example,
may be relevant for a worker who will
be involved in procurement and
distribution of materials. Other
commenters supported this language,
stating that “there is no evidence that
hiring an individual with a criminal
history will have a negative impact on
employee success.” The commenters
also noted that the language is
consistent with other HUD guidance on
the use of background reports in
housing decisions. However, one
commenter suggested a minor revision
to clarify the regulation: “A recipient,
contractor, or subcontractor shall not
refuse to hire a Section 3 worker on the
basis of a prior arrest or conviction,
unless otherwise required by Federal,
state, or local law.”

HUD Response: HUD agrees with the
commenters that convictions for certain
crimes, such as fraud or theft, might
affect a worker’s qualifications for a
particular position, and that “there is no
evidence that hiring an individual with
a criminal history will have a negative
impact on employee success.” HUD
notes that the Section 3 worker
definition provides that an individual’s
prior arrest or conviction shall not
negatively impact their Section 3 worker
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status, but the definition maintains the
requirement that the individual is
qualified for the job. Job qualifications
may include the worker’s arrest or
conviction history. The rule does not
require a Section 3 worker with a
criminal history to be hired. HUD has
considered the suggestions and has
chosen to keep the regulatory language
in § 75.5. See Section 3 business
concern, § 75.5 (“The status of a Section
3 business concern shall not be
negatively affected by a prior arrest or
conviction of its owner(s) or
employees.”); Section 3 worker, § 75.5
(“The status of a Section 3 worker shall
not be negatively affected by a prior
arrest or conviction.”); Targeted Section
3 worker, § 75.5 (“does not exclude an
individual that has a prior arrest or
conviction.”)

Additional Categories

One commenter stated that the
proposed rule no longer explicitly lists
a public housing resident as a “Section
3 resident” and does not provide for the
employer to continue counting that
worker in the future. Another
commenter suggested that staff hired by
a PHA should be counted toward
Section 3 requirements. Commenters
suggested additional categories and
expansion of existing categories, and
requested HUD explicitly list the
following: people immediately prior to
hiring are public housing, Section 8,
Section 811, Section 202 residents or
other low-income people, and women.
Commenters recommended that a
“Section 3 worker” should be a worker
whose income is below the limit set by
HUD, or a resident of public or HUD-
assisted housing.

One commenter supported the change
to using an individual’s status as low-
income versus household income,
which will increase the pool of persons
that can be counted as a Section 3
worker and make meeting the
benchmarks more attainable.
Commenters requested clarification on
whether the HUD-defined low-income
level will be based on individual or
family income and one commenter
recommended the use of only an
individual’s income.

HUD Response: HUD wants to clarify
that, while the definition of Section 3
worker does not include public housing
residents, it does include all workers
whose income is below the income limit
established by HUD, which is the same
limit that would qualify someone for
public housing. Therefore, public
housing residents would be considered
Section 3 workers. HUD does not
believe that all staff hired by a PHA
should be counted as Section 3 workers.
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Those staff that meet the qualification of
a low or very low-income person, as
defined by HUD’s income limit, would
already qualify, and HUD does not think
it is appropriate to include all PHA staff.
As for expanding the categories further,
the Section 3 statute is specific as to the
priorities that HUD should be providing
with employment and other economic
opportunities generated by Federal
financial assistance. Therefore, HUD is
not expanding the scope of Section 3
workers beyond those listed in the
statute. HUD changed the Section 3
worker definition to include a worker
whose income is below the income limit
established by HUD in place of the
family income and appreciates the
comments in support of the change.

Setting Time Limits

Commenters recommended that HUD
should keep the existing standard of a
three-year period for counting workers
in order to account for staff turnover
and to generate more accurate metrics.
Other commenters recommended HUD
limit someone counting as a Section 3
person to 5 years. Another commenter
stated that because many contractors
and subcontractors report no new hires
for specific projects, a Section 3 worker
should be defined as one who ““at the
time of hire” was low- or very low-
income. One commenter asked HUD to
be more specific in defining a Section 3
worker rather than stating low-income is
a “limit established by HUD.”

HUD Response: HUD agrees with the
commenters that a worker whose
income has risen should only be
counted for Section 3 purposes for five
years. HUD wants to ensure employers
are invested in keeping Section 3
workers employed, and that there is
enough opportunity to build skills and
experience so that Section 3 workers
may develop self-sufficiency and
compete for other jobs in the future. An
employer may choose whether the
workers are defined as Section 3
workers for that five-year period at the
time of the workers’ hire, or the date
from which the workers are certified as
meeting the Section 3 worker definition.

Guidance

Commenters requested that HUD
provide more specific guidance
regarding how to calculate labor hours
for the purpose of determining Section
3 status. For example, is there a set
timeline for consideration, such as
during the past year or several years? Or
is it based on the business’ last 1-2
payrolls to capture the most recent
picture of employment? Commenters
stated that it is unclear over what time
period labor hours are to be measured.
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One commenter stated that it is unclear
whether the “labor hours” standard
relies on the labor hours on the Section
3 project, or in general.

HUD Response: HUD will provide
additional guidance to assist PHAs and
grantees in how to calculate labor hours.
Generally, labor hours will be calculated
based on the labor performed on a
Section 3 project for housing and
community development financial
assistance or on all labor hours
performed within the fiscal year for
public housing assistance.

Subrecipient

One commenter stated that using the
applicable definition of subrecipient in
the HOME program would mean that
multifamily owners contracting directly
with the State may not have to comply
with Section 3 requirements because
they are not included in that definition
for the HOME program in 24 CFR 92.2.
This commenter also noted that
multifamily owners are also not often
contractors (under the proposed
definition), because they do not enter
into a contract with a recipient to
perform the work. This commenter
suggested inclusion of owners in the
HOME program and changing the
definition of subrecipient to say “has
the meaning provided in the applicable
program regulations, and in 2 CFR
200.93” or suggested HUD amend the
definition of contractor to further define
the phrase by adding “work in
conjunction with a Section 3 project,” to
more clearly identify that it includes an
owner in the HOME program that
contracts with general contractors.

HUD Response: HUD appreciates the
comment. However, subrecipient has
different meanings in different
programs, which is why HUD defined it
as either the meaning as is applied in
the specific program or 2 CFR 200.93.

Targeted Section 3 Worker Definition

Some commenters supported the new
“Targeted Section 3 worker” definition
and eliminating tracking Section 3
business concern types separately. Some
commenters stated that the Targeted
Section 3 worker concept is consistent
with the goal of expanding employment
opportunities for individuals that
receive Federal assistance for housing.
Another commenter agreed with HUD’s
efforts to track and target certain high
priority Section 3 workers separately
and efforts to fold Section 3 business
concern engagement into other
benchmarks.

Other commenters opposed the
“Targeted Section 3 worker” definition,
stating that it is duplicative with worker
categories already given preference
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under § 75.9. Commenters stated a
separate reporting category for
“Targeted Section 3 worker” merely
complicates reporting requirements for
recipients, contractors, and
subcontractors, and recommended HUD
keep the existing definition and the
existing priority preference order. Other
commenters noted that tracking
additional information to determine
Section 3 compliance would be
burdensome.

A commenter recommended that
hours worked by Section 3 business
employees be categorized as regular
Section 3 worker hours and Targeted
Section 3 worker hours depending on
the employee’s status to avoid inflated
reporting of hours worked by targeted
Section 3 workers. Other commenters
suggested that a worker employed by a
Section 3 business only be included in
the “Targeted Section 3 worker”
definition because it was created to
better align the regulation with the law.

Commenters stated that counting all
Section 3 business concern employees
as Targeted Section 3 workers is
problematic and risks questionable data.
HUD should exclude “a worker
employed by a Section 3 business” from
the definition of Targeted Section 3
worker and Section 3 worker. Including
“a worker employed by a Section 3
business” in the definition of “Targeted
Section 3 worker” dilutes the purpose of
creating a Targeted worker designation.
It also frustrates the purpose of the
statute, which is to give priority to
public housing and other HUD-assisted
residents in employment and training
opportunities, along with low-income
families near the Section 3 project
location.

Commenters also suggested that HUD
include public and HUD-assisted
housing residents in the Targeted
Section 3 worker definition for Section
3 projects, not just PHA projects. The
proposed definition of Targeted Section
3 worker for PHA projects more
accurately interprets the statutory
priority of Section 3 to employ public
housing and other Federally assisted
residents than the definition for CPD
recipients. One commenter
recommended that HUD include the
word priority in the definition of
“Targeted Section 3 worker” to clarify
the requirements and add objective
criteria or guidance by which to monitor
or measure success or satisfactory
performance.

HUD Response: HUD appreciates the
commenters’ recommendation to target
public and HUD-assisted housing
residents in both funding types.
However, the statute specifies priority
categories differently for recipients of

public housing financial assistance and
housing and community development
financial assistance. The Targeted
Section 3 worker is a concept designed
to serve as a proxy for the highest
priority categories, allowing HUD to
collect data through standardized
reporting regarding the funding
recipients’ efforts with respect to the
priority categories. HUD believes that
the definitions of Targeted Section 3
worker for both public housing financial
assistance and other housing and
community development financial
assistance funds provide good reporting
proxies for the statutory priorities and
should remain as proposed. As Targeted
Section 3 workers are a proxy for the
priority categories solely for reporting
purposes, and do not replace the
prioritization that funding recipients
must apply in their efforts under
Section 3, the use of the word “priority”
in the definition would be
inappropriate.

§75.11 Targeted Section 3 Worker for
Public Housing Financial Assistance

Commenters stated that HUD should
combine 75.11(a)(2)(i) and (ii) into a
single category, “residents of public and
HUD-assisted housing” to more clearly
include residents of all HUD-assisted
housing programs and conversion
projects. Commenters supported the
addition of Section 8 assisted
households. This change mirrors the
Section 3 statute, which broadly
emphasizes employment and training
opportunities for “recipients of
government assistance for housing.”
Some commenters recommended
deleting paragraph § 75.11(a)(1), because
it is redundant with § 75.5. Commenters
also asked HUD to clarify what
“residents of other projects managed by
the PHA” covers. One commenter
suggested HUD add ‘““administered by
the PHA” when describing Section 8
assisted housing.

HUD Response: HUD appreciates the
support for the categories in § 75.11 and
recommendations to make changes to
include additional HUD programs. HUD
believes that consistent with the statute,
the Targeted Section 3 worker definition
for public housing financial assistance
should focus on the categories as listed.
To be inclusive of residents in other
housing assisted by the PHA and
residents of housing in the property
management portfolio of the PHA, both
categories have been included in the
regulation in place of the vaguer term
“managed by the PHA.” Those residents
would also count as Section 3 workers
for purposes of Targeted Section 3
workers for public housing financial
assistance. The rule’s current “resident
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of other projects managed by the PHA”
has been replaced, which should
address the commenter’s concerns.

§75.21 Targeted Section 3 Worker for
Housing and Community Development
Financial Assistance

One commenter wrote that limiting
the definition to a geographic area
eliminates large sectors of nearby
Section 3 workers and business.
Another commenter noted some State
CDBG programs do not operate in areas
where public housing residents or
YouthBuild participants typically live.
Commenters also stated that the
proposed definition gives broader
opportunity to identify low-income
construction employees for Section 3
projects but requires wage calculations
and census tract verification from
contractors already burdened by
paperwork and will remove the focus
from employing eligible persons living
within a neighborhood.

HUD Response: HUD retained the
proposed Targeted Section 3 worker
definition in the final rule. The rule
creates the “Targeted Section 3 worker”
concept so that HUD can track, and
recipients can target, the hiring of
Section 3 workers in selected categories
based on the statute’s hiring priorities.
The Targeted Section 3 worker category
also incorporates the statutory
requirements of contracting with
business concerns employing low- and
very low-income persons. For other
HUD housing and community
development financial assistance
programs, such as the State CDBG
program or HOME Investment
Partnerships programs, Targeted Section
3 workers would be low- or very low-
income workers residing within a one-
mile radius of the Section 3 project. If
fewer than 5,000 people live within that
one-mile radius, the circle may be
expanded outward until that population
is reached.

The requirement that contractors
verify whether workers are low or very
low-income for tracking purposes is not
new. Contractors were already required
to verify new hires as qualifying for
Section 3 status, and the statute requires
that employment and other economic
opportunities generated by work in
connection with housing rehabilitation,
housing construction or other public
construction projects receiving housing
and community development assistance
be directed to low- and very low-income
persons in the local community. HUD’s
proposal to use Targeted Section 3
workers for housing and community
development programs that fall within a
defined service area should reduce
burden because HUD’s mapping tool
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will identify the jurisdiction the
contractor should target.

§ 75.5: Section 3 Business Concern
Definition

Previous Rule’s “Dollar Value” Method

Commenters stated that the previous
“dollar value” method of reporting
contracts awarded to Section 3 business
concerns should be kept, as it gives
recipients and general contractors a
clear benchmark to achieve when
selecting subcontractors and aligns with
methods many are already using to
report on minority-, women-, and
veteran-owned businesses. Commenters
noted Section 3 is designed to promote
wealth-building in addition to
employment opportunities and the
“dollar value” method is a better
measure of economic opportunities
provided to low-income owners of
Section 3 business concerns than the
labor hours worked by their employees.
Without having a metric tied to the
number of contracts awarded to Section
3 business concerns, commenters
anticipated a reduction in the number of
contract awards, and a reduction in
employment opportunities. One
commenter stated that both definitions
will likely continue to be a challenging
means of qualifying for eligibility and
may prove difficult to document.

HUD Response: HUD found the
Section 3 business concern definition to
be consistent with both the previous
regulation and with the statute,
although HUD notes that the final rule’s
definition does impose more rigorous
criteria for qualifying as a Section 3
business concern with respect to the
percentage of workers who must be
Section 3 workers. This additional rigor
in the criteria ensures that, if qualifying
on the basis that the firm employs
Section 3 workers, a high percentage of
workers are in fact Section 3 workers,
and ensures that, if qualifying on the
basis that the owner is a low-income
individual, the owner is in operational
control and will benefit from the wealth
creation opportunities. The changes to
the Section 3 business concern
definition do not depend on the change
in reporting to a labor hours metric.

HUD recognizes that some in the
industry have found the “dollar value”
method to be workable, and that the
dollar value metric does provide a
measure of the extent of contracting to
Section 3 business concerns. However,
HUD believes there is value in having a
unitary reporting metric—labor hours—
and has designed the metric to measure
both direct employment and to reflect
prioritization of contracting with
Section 3 business concerns. HUD
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believes that this new method will be
effective, will encourage wealth creation
opportunities for the owners of Section
3 business concerns, and will provide
the opportunity for recipients of HUD
financial assistance to determine which
projects use Section 3 businesses in a
way that is not administratively
burdensome.

Rule Rewards Creating Opportunities for
Persons Who Are Not Low-Income

One commenter stated that the focus
on hours worked is appropriate in light
of the statute’s focus on providing
economic opportunities to low-income
residents, but aggregating hours poses a
risk that non-low-income people at
Section 3 business concerns may report
hours, though this risk is mitigated by
the Section 3 business concern
definition. Another commenter stated
that the 51% owned and 75% labor
hours requirements allow Section 3
business concerns to employ persons
who are not low-income or very low-
income.

Another commenter supported
replacing the aggregate dollars spent
metric, but stated that including all
Section 3 business concerns’ employee
hours will lead to the misleading
inclusion of non-low-income worker
hours in the data; only the hours
worked by the low- and very low-
income employees of a Section 3
business concern should be reported as
Section 3 hours worked.

HUD Response: According to the
Section 3 statute, HUD must prioritize
businesses that provide economic
opportunities for low- and very-low-
income persons. The statute does not
require that HUD prioritize business
that only provide economic
opportunities for such persons. If HUD
were to include only the Section 3
workers in the reporting metrics, the
regulation would not effectuate the
statutory requirement to also place an
emphasis on Section 3 business
concerns. The Section 3 statute states
that HUD must prioritize Section 3
business concerns in the awarding of
contracts. By collecting labor hour data
on all employees of Section 3 business
concerns, HUD is creating an incentive
to contract with a Section 3 business
concern while maintaining a unitary
reporting metric for Section 3
performance. The final rule maintains
the provision of the proposed rule that
all hours worked on the project by the
Section 3 business concern counts
towards the benchmarks, with the
awareness that this reporting framework
will collect labor hour data for workers
who are not low-income. This serves as
the incentive to contract with Section 3
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business concerns. HUD believes these
changes are consistent with the statute.

Verification

A commenter stated that nothing
addresses processes for verification of
Section 3 business concern eligibility,
and that HUD should enhance the
Section 3 business concern registry to
include confirmation of eligibility or
work with Equal Employment
Opportunity Commission to assist
jurisdictions with certification
programs. One commenter noted that
using the Section 3 business concern
registry to project availability of Section
3 workers is unreliable because the
registry is a self-reporting structure with
no mechanism to verify the business on
the list, it assumes such businesses are
able to work in any geographic area, and
many PHAs in rural and suburban areas
have reported that there are no Section
3 business concerns in their areas.

Another commenter raised the issue
that verifying Census tract designations
would create an additional burden,
especially Census tract data that
changes over time, which will result in
fewer contractors participating in
Section 3 projects.

One commenter stated apprehension
about this part of the definition because
accurately tracking and reporting labor
hours will be much more challenging
than tracking and reporting full-time
employees. The proposed definition
also makes it difficult for Section 3
business concerns and the entities that
contract with them to predict with
confidence that they will retain their
Section 3 status, as labor hours can be
dependent on the number of contracts a
business bids for and receives.

Another commenter requested
clarification regarding how long a
business retains the Section 3 business
concern status once it is certified as a
Section 3 business concern.
Commenters suggested HUD or the local
government should bear the
responsibility for verifying the
eligibility of a Section 3 business
concern, rather than shunting that
responsibility to the builder, general
contractor, or subcontractors. HUD’s
online Section 3 Business Registry 4 was
a positive first step, but HUD does not
verify the self-certifications submitted
by the business concerns, and it
cautions database users to perform due
diligence before awarding contracts.

HUD Response: HUD plans to
continue the use of the Section 3
Business Registry as an available public

4HUD, What is the Section 3 Business Regisiry?,
Hud.gov, https://portalapps.hud.gov/Sec3BusReg/
BRegistry/What.

@
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tool. While HUD appreciates the

suggestion that HUD or the local

government make determinations of
eligibility for Section 3 business
concerns, HUD believes that, consistent
with other paperwork requirements, it is
appropriate that the entity receiving

HUD financial assistance ensure

compliance with Section 3

requirements, which includes

confirming that both Section 3 workers
and Section 3 Business concerns qualify
as such under this regulation. HUD
addressed commenters’ concerns about

Census tract designations by removing

that language from the rule, and

concerns about labor hours are
addressed in previous comment
responses. Once a business is certified
as a Section 3 business concern, it will
retain that status as long as it continues
to meet the definition. Status is
determined at the time of hiring for each
contract and is no different from any
other definition. Currently, business
concerns self-certify, and verification is
done by HUD. The timing is on a project
by project basis.

(1)(i) ““At least 51 percent owned by low-
or very low-income persons”

One commenter stated that this part of
the definition follows the statute’s
intent. Another commenter stated that
51 percent ownership by low- or very
low-income persons is unrealistic
without training programs on business
management.

HUD Response: HUD appreciates the
feedback from commenters and is
keeping this part of the Section 3
business concern definition as it is.
HUD has found this definition to be
consistent with both the previous
regulation and with the statute. HUD
notes that the definition also includes
other methods by which a business
concern may be defined as a Section 3
business concern. See 24 CFR 135.5; 12
U.S.C. 1701u (e)(2).

(1)(ii) “Over 75 percent of the labor
hours. . . performed by low- or very
low-income persons”

Commenters supported changes to
definitions of Section 3 business
concerns, Section 3 workers, and
Targeted Section 3 workers under the
new hire approach. One commenter
stated that the decision to focus on
percentage of hours worked by Section
3 individuals will result in a decrease of
self-identified Section 3 business
concerns. The commenter asserted that
although it is a better metric for proving
actual commitment to long-term
employment of Section 3 individuals,
gathering the data will be overly
burdensome. One commenter stated that
this option will present undue hardship
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to small businesses and should be
omitted. Another commenter stated that
this requirement will negatively affect
HOME and CDBG funded projects.

Some commenters supported tracking
Section 3 hiring separately from Section
3 business concern tracking. Section 3
business concerns are already
encouraged to retain existing employees
to meet the previous Section 3 business
concern definition. Counting existing
employees to meet both the contract and
hiring goals may result in decreased
new hiring in connection with Section
3 covered assistance. Commenters
recommended only tracking new
Section 3 hires employed by Section 3
business concerns relative to a
contractor’s hiring goals.

One commenter also stated that even
though the proposed rule provides a
mechanism for PHAs to continue
documenting compliance through a
“new hire” metric, this proposed
definition would still require PHASs to
analyze a business’s labor hours in order
to determine whether a business could
qualify as a Section 3 business concern.

One commenter noted the new
burden would affect businesses who
may not meet the new markers and
might reevaluate the benefits of working
with PHAs given the increased work to
track labor hours. The commenter noted
in an environment where getting bids is
already difficult this would further
dissuade them from doing business with
PHAs. Other commenters suggested
focusing on long-term employment
goals for employees, developing
benchmarks for growth of Section 3
business concerns, providing micro-
business support, and targeting capital
construction projects for mentorship
and sub-contracting with Section 3
business concerns.

Some commenters stated that the
definition of a Section 3 business
concern should remain defined in part
as a business where at least 30% of the
permanent, full-time workforce are
currently Section 3 residents, or were
Section 3 residents within three years of
the date of first employment at the
business concern.

Commenters stated that this proposed
amendment would render most Section
3 business concern owners in the
commenter’s city ineligible, as over 50%
qualified by meeting the existing
standard for the makeup of their
workforce (30% full time permanent
employees who are Section 3 residents).
The result will be fewer Section 3
business concerns maintaining and/or
seeking certification and will further
compound the challenges of helping
low-income workers access jobs. Most
Section 3 business concerns do not
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possess the infrastructure to support
tracking this information. A commenter
stated that 75 percent of labor hours is
too high as a standard for determining
Section 3 business concern eligibility. A
smaller percentage would be more
appropriate, or perhaps HUD could
allow businesses to qualify either by
labor hours or percentage of staff.
Commenters stated that the 75 percent
criterion would defeat important
purposes of the Section 3 program
which include encouraging business
creation and increasing contract
opportunities for businesses that
employ a substantial number of low-
income residents.

One commenter stated that it would
significantly increase compliance costs,
and that HUD appears to assume that
every project will be tracking employee
hours worked due to the applicability of
federal prevailing wage requirements,
but this is not the case. This
commenter’s program includes projects
that are not subject to prevailing wage
requirements, but that are subject to
Section 3. Another commenter stated
that the new definitions could pose
significant challenges to businesses as
they will have to first determine which
employees are considered low- and very
low-income persons, and then have to
calculate if their labor hours are over 75
percent.

One commenter agreed that reporting
on business concerns should not be an
aggregate of dollars spent. The
commenter recommended that HUD
keep the self-certification tool and
website resource and incentivize
Section 3 contractors to register to make
this resource as useful as possible. The
commenter observed a review of the
website shows that some states do not
have any Section 3 contractors listed.

Commenters stated that the change
from 30 percent of full-time employees
to 75 percent of labor hours performed
will limit Section 3 business concerns
only to those lower-skilled businesses
(cleaning companies, moving
companies, perhaps landscaping or
painting companies) that hire an
overwhelming majority of their workers
as low-income.

One commenter stated that the
proposal will not have the intended
impact of increasing access to
opportunity. This change would look
backwards rather than measuring
opportunities provided as a direct result
of the contract award. In practice, this
change would significantly impact
administrative efforts, would adversely
affect other qualified Section 3 business
concerns, and potentially limit
employment opportunities available to
the targeted population.

=3)
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One commenter stated that the rule
should keep the threshold at 30% but
change it to hours worked rather than
new hires and retain other elements of
the current definition. The commenter
recommended that HUD only count the
hours worked by Section 3 residents
toward the percentage goals of hours
worked by Section 3 residents (not all
employees of the Section 3 business
concern). The commenter believes the
30% benchmark creates an incentive for
established businesses to create a
professional development component to
their project approach, while 75% is
much too high for most businesses to
pursue.

One commenter recommended the
definition be modified to include more
than 75 percent of the labor hours
worked at the business are performed by
public housing, Section 8, Section 811,
or Section 202 residents or persons who,
immediately prior to the date of hire,
were low-or very low-income,
particularly women. Commenters
suggested removing the 75 percent labor
hour portion all together. If HUD
proceeds with this definition, it should
consider a transition period so existing
Section 3 business concerns can adjust
to the new definition.

HUD Response: HUD believes that the
refined definition continues to reflect
the language and intent of the Section
3 statute, defining Section 3 business
concerns in a way that furthers
economic opportunities for low- and
very low-income persons. HUD
recognizes that 75% is a higher number
than the prior new hire standard but
believes that Section 3 business
concerns should be either majority
owned by low or very low-income
persons or should primarily employ
such individuals. HUD believes that the
prior 30% standard does not ensure that
a sufficiently substantial number of low-
or very-low-income persons benefit
from the priority contracting status that
the Section 3 statute and regulation
provide. Section 3 business concern
employees are counted as Targeted
Section 3 workers, giving HUD funding
recipients and Section 3 projects an
incentive to hire them to meet their
Targeted Section 3 Benchmark numbers.
HUD acknowledges that the revised
definition of Section 3 business
concerns may result in a decrease in
firms qualifying for the designation, but
the benefits of qualification will be more
directly targeted to low- and very-low-
income persons. HUD notes that the safe
harbor benchmarks can be adjusted by
notice periodically, which is intended
to allow HUD to modify the benchmarks
to accommodate geographies where the
initially proposed benchmarks cannot

ING AND COMMUNITY DEVELOPMENT DEPARTMENT

be met due to the unavailability of
Section 3 workers and Section 3
business concerns. HUD amended this
provision to clarify that the 75% of
labor hours should be determined based
on looking back over the last 3 months
of work performed for the business. The
determination as a Section 3 business
concern is made at the time the contract
or subcontract is executed, so that the
program participants have certainty in
their Section 3 strategies. However, the
final rule also provides flexibility to
establish Section 3 business concern
status during the Section 3 covered
activity, to provide further incentive to
employ Section 3 workers. If the
business performed multiple projects,
all of the hours on the projects over the
prior three-month period should be
considered for making the
determination.

HUD notes the comment that
observed a Section 3 business concern
might need to track labor hours to be
qualified, even if the federal funding
recipient is reporting new hires. By
eliminating the new hire alternative
reporting metric, HUD anticipates that
this dimension of documenting
qualification as a Section 3 business
concern will be mitigated. HUD further
notes that businesses do not need to
track labor hours precisely. HUD is not
presuming the applicability of
prevailing wage requirements, but rather
is presuming that all employers paying
an hourly wage will have some method
to tabulate the number of hours worked,
and for those that do not have a tracking
mechanism in place, the final rule
permits them to rely on a good faith
assessment. An objective of Section 3 is
to provide employment opportunities
for public housing and low-income
residents, which can lead to a focus on
long-term employment goals. Other
activities identified by the commenters
are better suited for business
development and therefore are outside
the scope of this rule.

As for the concern that the definition
will limit wage growth or promotion or
result in Section 3 business concerns
where all employees have low-income
wages, HUD provides that the
qualification of a Section 3 worker takes
place at either the date of the Section 3
covered activity or the date of initial
hire by the employer, not more than five
years previously. Labor hours of an
employee who is low- or very low-
income at hire will continue to count for
5 years even if that person grows into a
new, more advanced position. HUD
anticipates that the employee with 5
years of experience with that same
employer would be moving up in the
business and would eventually need to
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be replaced by a new, presumably low-
or very-low-income entry-level
employee. The definition has been
modified to clarify this framework and
to reduce the potential incentive to
maintain workers at lower salaries
simply to qualify as a Section 3 business
concern. HUD also acknowledges that
many entry-level opportunities for low-
wage workers are in businesses and
industries with a high percentage of
low-wage employment possibilities.
HUD determined not to implement a
transition period, although contracts
with Section 3 business concerns
entered into under the regulations in
place prior to the final rule’s
compliance date will continue to be
considered Section 3 business concerns.
(1)(iii) at least 25 percent owned by

current public housing residents or

Section 8 residents

One commenter stated that the
revised definition of at least 25 percent
owned by current public housing
residents, or residents who currently
live in Section 8 assisted housing, will
be easier to justify than evidence of a
commitment to subcontract 25 percent
or more of the dollar amount to all
subcontracts. Other commenters stated
that the third option for defining
“Section 3 business concern” should be
modified to require that the business
have 51% ownership by public housing
or Section 8 residents. These
commenters warned that unless
residents have majority control there is
a danger of the business being a front for
owners who might not represent
residents’ interests.

Further, the statute defines a Section
3 business concern as one with Section
3 residents having a controlling interest,
or the business employs a substantial
number of Section 3 residents. The
commenter does not believe that this
new proposed criterion is appropriate.
Commenters also thought it would be
inconsistent with the Congressional
statutory intent that economic
opportunities be provided to business
concerns that are majority owned and
controlled by low- and very low-income
people and/or residents of government
assisted housing. (12 U.S.C. 1701u(b)).
Commenters further argued reducing the
required ownership percentage would
also be inconsistent with HUD’s public
housing regulations at 24 CFR part 963,
which defines resident-owned business
as one “(1) which is at least 51% owned
by one or more public housing residents
and, (2) whose management and daily
business operations are controlled by
one or more such individuals.”
Commenters felt reducing the required
ownership percentage would invite
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manipulation and abuse, the prevention
of which would require a significant
administrative burden. Commenters
recommended the Section 3 regulations
should be designed to encourage
entrepreneurial development, not a
passive ownership interest.

HUD Response: HUD agrees with
commenters that the 25% ownership
language may create the risk of
unscrupulous business practices.
Therefore, HUD revised the final rule to
require a Section 3 business concern
seeking to meet this third test be 51%
owned and controlled by PHA residents
and Section 8 residents, in place of the
25% test contained in the proposed
rule. This number is also more
consistent with HUD’s current
contracting provision for PHA resident
owned businesses in 24 CFR part 963.

Wages

Commenters stated that businesses
should not be rewarded for paying low
wages; businesses should not receive a
contracting preference by virtue of the
fact that they pay their employees low
wages. The commenters asserted
Section 3 regulations should be
designed to reward businesses that
provide economic opportunities to low-
income persons so that they have a
chance to work their way out of poverty,
and the income determination must be
made immediately prior to the date of
hire. According to the commenters,
HUD’s regulations should also reward
employers who provide decent-paying
jobs so that their employees no longer
need to depend on HUD assistance to
make ends meet. Commenters observed
that by determining the low-income
status of employees at the time of
contract award (the labor hours “are
performed by low- or very low-income
persons”) the definition inadvertently
restricts eligibility to businesses whose
employees are currently low-income.
For these reasons, the commenters
proposed that the definition of “Section
3 business concern” be changed to
“Over 75 percent of the labor hours
performed for the business are
performed by persons who were low- or
very low-income immediately prior to
the date of hire and whose current wage
is equal to or greater than 80 percent of
the area median income.”

HUD Response: The Section 3
regulations are designed to provide jobs
for low-income persons. As these
individuals gain experience, HUD
anticipates wages will increase, and the
individuals should be able to work their
way out of poverty. The definition has
been modified to clarify this framework
by including a three-month
documentation period and to reduce the

potential incentive to maintain workers
at lower salaries simply to qualify as a
Section 3 business concern.

Contract Requirement

One commenter expressed concern
over the elimination of Section 3
business concern contracting
requirements because the commenter’s
agency spends a lot of resources on
outreach, but recognized many housing
authorities lack the resources or diverse
vendor marketplaces to do the same.

HUD Response: HUD recognizes that
not all PHAs will have the same
resources to outreach to Section 3
business concerns. HUD believes,
however, that counting the Section 3
business concern employees as Targeted
Section 3 workers will incentivize PHAs
to target Section 3 business concerns to
help meet their Targeted Section 3
worker benchmark. HUD will continue
to have a Section 3 business concern
directory as well to make it easy for
PHAs and other entities to identify
Section 3 business concerns in their
jurisdiction. HUD also believes that
making the definition consistent with
the PHA resident-owned businesses
definition in 24 CFR part 963 will also
provide another avenue for finding
Section 3 business concerns.

Alternative Suggestions for the
Definition of Section 3 Business
Concern

One commenter recommended that
HUD extend Section 3 business concern
status to businesses funded through the
Opportunity Zone program.s
Commenters suggested defining a
Section 3 business concern as meeting
one of the following categories, in the
following priority order: (1) Businesses
owned 100% by Section 3 persons; (2)
businesses owned and operated at a
minimum 51% by Section 3 Persons; (3)
Businesses whose total employees
consist of a minimum of 75% Section 3
persons who reside within the project
area; (4) Businesses whose total contract
specific staffing (not back office
administration unless the opportunity
created is a back office position) has
more than 50% Section 3 persons
residing in the project area; (5)
businesses owned by persons providing
a negotiated employment level greater
than 30% of total project staffing to
Section 3 persons; (6) businesses who
commit to directly conduct or to sub-
contract professional employment
readiness and employment trade skills
training related to the project work or
other in-demand employment

5 See HUD, Opportunity Now, Hud.gov, https://
opportunityzones.hud.gov/.
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disciplines, at a minimum of 10% of
their total contract award, plus or minus
change orders, to Section 3 persons.
Under (1), (2), (5), and (6), there is a
priority order for the Section 3 persons
as well: (A) Public housing assisted
persons at the property where the work
is being executed. When a contract is
issued for service work covering
multiple properties of the PHA, any
public housing person from that PHA’s
portfolio shall compete equally for any
opportunities created as a direct result
of the expenditure. (B) When the service
contract only covers one public housing
property, the persons from that property
will receive first priority for
opportunities and then persons from
other properties of the PHA’s public
housing portfolio will be secondly
considered. (C) Housing Choice Voucher
holders of that specific housing
authority that administers that voucher
will be third priority. (D) Persons
residing in any project-based Section 8
property owned in whole or in part by
that PHA. (E) Current YouthBuild
participants. (F) All other low- and very
low-income persons within the legal
boundaries of the service area of the
project.

HUD Response: HUD appreciates all
the different options provided by
commenters. However, HUD believes
the final Section 3 business concern
definition provided in this final rule
provides a balance that is consistent
with the statute and ensures that most
Section 3 business concerns are in fact
aimed at employing low- and very low-
income persons. See responses above for
additional discussion of the Section 3
business concern definition.

Small PHA Reporting

Support

Some commenters supported
reporting flexibility for small PHAs, and
especially the removal of the non-
construction contract goal of 3 percent
of all covered contracts to Section 3
business concerns, which they said is
challenging to meet due to the amount
of professional service contracts. One
commenter suggested that for
consistency and clarity, the final rule
should exclude all PHAs with 250 or
fewer units from reporting on
benchmarks, regardless of procurement
cost. The commenter also suggested that
since the proposed rule exempts Section
8 funding from having to meet Section
3 requirements, the final rule should
clarify the definition of a small agency
for the purposes of Section 3 reporting
to mean an agency with 250 or fewer
public housing units. Another
commenter recommended defining
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“small PHA” in a way that alleviates
regulatory burdens for as many agencies
as possible and suggested defining small
PHA as those having 550 or fewer
combined public housing and Section 8
units; or, as Section 8 funding is not
covered by Section 3, utilize a 250 unit
threshold.

Another commenter supported the
small PHA reporting exemption
suggesting that HUD should define a
small PHA in a way that would
maximize the number of agencies
exempted from detailed reporting,
recommending 550 combined units
(consistent with the Economic Growth,
Regulatory Relief, and Consumer
Protection Act of 2018 and the Housing
and Economic Recovery Act of 2008) or
250 public housing units (as Section 8
assistance is not covered by Section 3).

HUD Response: HUD continues to
support the Small PHA reporting
provision in the proposed rule. Small
PHAs with less than 250 public housing
units will not be required to report the
number of labor hours and instead will
be required to report their qualitative
efforts. The final rule does not require
a commitment to award at least 3
percent of the total dollar amount of all
other Section 3 covered contracts to
Section 3 business concerns. HUD

* currently is also not changing the

number of public housing units for
determining the Small PHA exception.

All PHAs Should Report for Data
Collection and Compliance

Some commenters recommended that
all PHAs, regardless of size, should be
required to report for data collection
and compliance. Other commenters
specifically objected to the labor hours
reporting exemption for PHAs with
fewer than 250 housing units, because
inexpensive software is available for
PHAS to track and report labor hours.
Other commenters suggested removing
all exceptions for PHAs. Additional
commenters elaborated that reporting
requirements should be the same for all
entities with no exceptions, noting that
every recipient and every dollar should
be included in order to guarantee that
opportunities reach the poorest and
smallest communities.

Commenters noted that small PHAs
should not be exempt because they
could have significant contractor and
subcontractor activity in any given year.
Specifically, one commenter noted that
the $200,000 threshold should apply to
small PHAs because they have the same
opportunity to create jobs as other
entities. Another commenter noted that
not requiring small PHAs to report
creates a loophole that hinders
opportunity.
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HUD Response: HUD has heard from
small PHAs that they do not receive
enough funding or have sufficient pools
of Section 3 workers to support annual
new hire or labor hour reporting. Close
to one-half of small PHAs with less than
250 public housing units receive less
than the $200,000 project threshold
applicable to Section 3 projects that
receive other HUD assistance such as
CDBG and HOME funding. Due to
Operating Fund shortfalls, small PHAs
can take advantage of the authority
under section 9(g)(2) of the United
States Housing Act of 1937 to use its
Operating and Capital Funds flexibly to
fund any eligible activities under either
funding stream. Some small PHAs
compensate by promoting economic
opportunities through referrals of
residents to employers and job fairs,
providing training facilities and
offerings, and other local efforts. To
recognize these other activities and the
generally low amount of funds available
or used for capital projects, small PHAs
will report qualitatively on their efforts.

No Good Faith Assessment for Small
PHAs

Some commenters objected to
allowing small PHAs to supply a “good
faith” assessment of hours worked
because doing so would invite those
entities to bypass important tracking
requirements, suggesting that HUD
should require quarterly, instead of
annual reporting.

HUD Response: The small carve out
for good faith assessment is not limited
to small PHAs. As stated in the
proposed rule, it is a limited exception
where PHAs and other recipients of
public housing financial assistance
could use the reporting of a good faith
assessment of the labor hours of a full-
time or part-time employee from
contractors and subcontractors that have
not been subject to requirements
specifying time and attendance
reporting, and do not have systems
already in place to track labor hours.
This is to address employers that do not
already track labor hours without
making changes in time and attendance
or payroll. It is not a permanent
exception and if in the future the
contractor or subcontractor is required
to track labor hours under some other
authority, or begins to voluntarily track
labor hours, the exception would no
longer apply.

Qualitative Reporting

Another commenter noted that the
rule lacks information on what
qualitative reporting will be required of
small PHAs to substantiate the claim
that such reporting will be less
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burdensome and recommended that
small PHAs have the option to track
labor hours or do qualitative reporting.

HUD Response: The rule seeks not to
be too prescriptive on qualitative
reporting to provide small PHAs with
the flexibility to report on a range of
activities. HUD is considering some of
the following to signify qualitative
efforts: Outreach efforts to generate job
applicants who are Targeted Section 3
workers; direct on-the-job training
(including apprenticeships); indirect
training such as arranging for,
contracting for, or paying tuition for, off-
site training technical assistance to help
Section 3 workers; and outreach efforts
to identify and secure bids from Section
3 business concerns. HUD plans to
create a form for tracking and reporting
qualitative efforts, to ease burden on
recipients. HUD agrees that small PHAs
should have the option of conforming to
the more quantitative reporting
standards and has modified the text to
permit such option.

Dollar Threshold for Small PHAs

A few commenters also recommended
use of a dollar threshold for public
housing assistance similar to that used
for other HUD assistance as a means to
reduce reporting burdens on small
agencies. One commenter suggested that
using a dollar threshold, rather than a
threshold based on number of public
housing units, is a more practical and
effective means of identifying those
smaller projects that are less likely to
generate significant Section 3
employment opportunities. Another
commenter further suggested that
thresholds established in the proposed
rule for Community Planning and
Development (CPD) should be applied
across the board to all programs and
noted that using a per-project or per-
recipient threshold would more
accurately exclude or include small
PHAs based on funding. This
commenter also suggested establishing a
threshold for work-able non-working
residents below which small PHAs
would not have to report.

HUD Response: HUD continues to
maintain that a dollar threshold for
public housing financial assistance is
not consistent with the statute. Section
3 applies to public housing operating,
development, modernization, and
management assistance, which covers
virtually all housing authority projects
and activities. HUD believes that the
statute’s expansive coverage of public
housing projects and activities indicates
that any attempt to diminish the
coverage would be inconsistent with the
statute.
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Subcontractors

Several commenters noted that
Section 3 requirements should not
apply to subcontractors. Commenters
stated that extending reporting
requirements to subcontractors would
discourage participation in PHA
contracting opportunities, adversely
impacting competition in the market,
driving up construction costs and
limiting economic opportunities. Other
commenters added that HUD should
consider ways to reduce administrative
requirements on subcontractors
wherever possible, echoing concerns
that regulatory burdens which do not
acknowledge subcontractor’s practical
limitations will discourage private
sector partners from working with
PHAs.

The commenters also suggested that
regulatory relief for subcontractors
could be achieved in a number of
different ways, which range from
exempting small subcontractors,
excluding subcontractors from Section 3
obligations if their contracts are below
a certain dollar threshold or below a
percentage of the total covered funding
on the Section 3 project. Commenters
also suggested HUD consider limiting
Section 3 obligations to the recipient,
general contractor and immediate
subcontractor(s), noting that relieving
some or all Section 3 obligations on
subcontractors may attract more
high-quality tradespeople to affordable
housing construction projects and
possibly also lower the construction
costs on Low Income Housing Tax
Credit (LIHTC) and other affordable
housing projects with covered HOME or
CDBG funds.

Other commenters who expressed
concerns about the reporting
requirements for grantees and
subcontractors also suggested thresholds
for subcontractor reporting. Some
commenters suggested retaining the
existing $100,000 threshold, though one
commenter recommended a reduced
compliance level, allowing
subcontractors to track Section 3
employees instead of labor hours, to
reduce the administrative burden on
small entities who lack the capacity to
track hours. Some commenters
suggested a reporting requirement
threshold of $250,000 to align with the
OMB procurement threshold, one of
whom recommended this threshold also
apply to contractors and offered the
$10,000 micro purchase threshold as an
alternative. Other commenters suggested
a compliance threshold of $200,000.

A number of commenters supported
reporting requirements for both
contractors and subcontractors. One

commenter recommended excluding
second tier and below subcontractors
from requirements, noting that large
PHAs are more likely to award or fund
multimillion-dollar projects that have
more than 25 first-tier subcontractors.
Two commenters mentioned the role of
contractors simplifying the reporting
mechanism for subcontractors and
encouraging subcontractors to comply
with requirements. One commenter also
suggested that the funding recipient
should be allowed to decide the extent
of the Section 3 reporting requirements
for subcontractors.

One commenter requested
clarification as to how Section 3
requirements “flow down” to
contractors and subcontractors for
housing and community development
financial assistance, noting the current
regulation includes references to
recipients as well as contractors and
subcontractors when describing
numerical goals and hiring/contracting
preferences. The commenter went on to
state that Subpart C of the Proposed
Rule references only the recipient when
describing the employment, training
and contracting requirements and safe
harbors, and removes the $100,000
contractor and subcontractor threshold
in the current regulation for triggering
Section 3 requirements. The commenter
noted that while the Proposed Rule does
mandate that each recipient “require
subrecipients, contractors, and
subcontractors” to meet the hiring/
contracting requirements, they would
propose a clarification on the extent to
which contractors, subcontractors and
subrecipients on Section 3 projects are
bound by the requirements.

HUD Response: HUD is sensitive to
the potential burden that Section 3
compliance may impose and has
focused on outcomes, allowing the
recipient to direct where the recipient’s
efforts, and its contractors’ and
subcontractors’ efforts, will have
maximum effect.

In the statute, the sections addressing
public housing programs specifically
include “contractors and
subcontractors” in Section 3
requirements. In contrast, the statute
does not reference “subcontractors” in
the sections addressing other covered
housing and community development
assistance. Section 3’s applicability to
subcontractors as set forth in this final
rule closely tracks the statute’s
requirements. The reporting
requirements, however, focus on
outcomes, deferring to the recipient to
focus their efforts for maximum impact
with respect to Section 3, and aligning
the contractual obligations the recipient
imposes on contractors and




DocuSign Envelope ID: 17546A03-D434-4716-B2E1-28609203FB36

Federal Register/Vol. 85, No. 189/Tuesday, September 29, 2020/Rules and Regulations

61543

subcontractors accordingly. Unlike the
current rule, which applies Section 3
compliance to all subcontractors in
excess of a $100,000 contract threshold,
the final rule does not apply specific
Section 3 reporting obligations to any
subcontractor and instead such
requirements would stem from the
recipient. See § 135.3(a)(3)(ii)(B). The
proposal to reinstate the $100,000
contract size threshold or any .
alternative threshold would limit the
recipient’s flexibility to determine how
to achieve the “greatest extent feasible”
standard most effectively. Similarly,
subcontractors are excluded from the
contract language provisions in Section
75.27(a), but subcontractors are still
required to meet Section 3 requirements
in Section 75.19, which provides the
recipient flexibility to achieve the goal.
The rule implements the suggestion
provided in the comments that the
recipient be allowed to decide on the
extent of the Section 3 reporting
requirements for subcontractors where
the statute does not constrain HUD from
providing this flexibility.

Definition for “neighborhood’’ or
“service area”

Some commenters supported the
proposed definition, stating that the
definitions are reasonable and will
simplify compliance. Other commenters
accepted only the one-mile radius
definition of “service area” or
“neighborhood,” but suggested that
HUD eliminate the population
requirement given the impact on rural
areas.

Some commenters disagreed with the
proposed definition, stating that metrics
will be skewed based on close proximity
to more affluent areas. Another
commenter thought the definition is
inconsistent with the statutory intent to
encourage employment opportunities
among low- and very low-income
persons, noting a single definition
cannot capture the expansive
geographic areas. Another commenter
noted the definition will actually limit
mobility and the long-term success of
resident programs because contracts
will not provide opportunities to
residents in successive projects in
different neighborhoods. Some
commenters wrote that the definition
limits businesses in diverse economies
and in high-cost cities that need more
flexibility to recruit. One commenter
wrote that this new definition would
significantly reduce the labor pool of
eligible Section 3 new hires, making it
difficult to achieve benchmarks. Other
commenters wrote that it may exclude
local public housing or Section 8
residents. Another commenter thought

)
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that it would add challenges for
contractors in identifying and
prioritizing eligible workers.

Other commenters noted that the
restriction does not account for Section
3 covered projects in areas that are not
low-income, such as some CDBG
expenditures. In addition, commenters
noted that such a limitation could have
the unintended consequence of
excluding large groups of people from
the pool of potential employees,
especially in cities that are combatting
racial segregation. Another commenter
stated that the requirements are too
geographically limited as to whom and
where recipients/contractors must
provide opportunities. Additionally, it
does not account for opportunities that
are accessible beyond the prescribed
radii by using mass transit and other
commuting opportunities.

Some commenters noted that a new
definition would add unnecessary
administrative burdens which increases
the cost of program management and
compliance. One commenter wrote that
determining how to meet a 5,000-person
radius would be burdensome. Other
commenters wrote that completing data
analysis of employee home locations
and certification would be
administratively burdensome and could
be covered under state and local data
privacy laws. In addition, a commenter
stated that the definition may limit
PHAS’ abilities to hire individuals in
their communities who would
otherwise qualify as a Section 3 worker
and stated that entities receiving
community development funds are
better at determining which individuals
would benefit most from Section 3
employment.

Several commenters suggested that
HUD retain the definition of “service
area” as it exists in the current rule at
24 CFR 135.5. Another commenter
supported Section 3 and encouraged the
retention of flexible approaches to
compliance, such as those outlined in
24 CFR 135.30. Any proposed rule
changes should consider geographical
and service population differences. The
commenter supported maintaining the
rule as is, noting it provides flexibility
for compliance through training, hiring,
or contracting. Similarly, another
commenter noted that there should be
flexibility and factors other than hours
worked and earned to provide Section 3
credit.

HUD Response: HUD notes that the
neighborhood or service area
requirement applies to the prioritization
of effort with respect to housing and
community development financial
assistance, not public housing funds.
The hiring prioritization is different for

FEDERAL REGULATIONS COMPLIANCE PACKET | CITY OF HOUSTON | HOUSING AND COMMUNITY DEVELOPMENT DEPARTMENT

this category of funding, and pursuant
to the statute is focused on residents of
the geographic area in which the work
is being done, not on the rent-assisted
status of the workers. Consequently, in
this context, HUD is not adjusting the
regulatory text to acknowledge the
availability of transit or to prioritize
employment of low- and very-low-
income people from a broader
geoiraph ;

The rule seeks not to limit the labor
pool available within specific
geographic areas, but to allow flexibility
for smaller and more rural areas through
the definition. HUD believes counting
individuals who live within one mile of
the worksite and within an expandable
circle centered around the worksite that
encompasses 5,000 people provides a
definitive means of determining who
counts as a Targeted Section 3 worker
within the service area or the project
neighborhood. Where the one-mile
radius circle centered around the
worksite has less than 5,000 people, the
radius would be expanded outwardly to
achieve the desired population of 5,000
people. This expansion would address
many of the commenters’ concerns
regarding smaller communities or rural
areas. For the benefit of densely settled
urban areas, HUD recognizes there may
be more than 5,000 people, but will
hold at the one-mile geographic
diameter.

HUD believes this final rule does take
into consideration geographical and
service population differences and
retains flexibility for compliance
through training, hiring, or contracting.
Additionally, the rule is meant to
streamline the Section 3 process to
make it consistent with the statute and
easier to implement. Compliance can be
evaluated qualitatively if the labor hours
benchmark cannot be met. Under this
rule, both measurements are
permissible, and the requirements for
qualitative evaluation are laid out in the
rule. In addition, HUD intends to create
a web-based tool to support recipients,
subrecipients, contractors, and
subcontractors in determining the
geographic area encompassing Targeted
Section 3 workers.

Allow Grantees To Define
“Neighborhood” or “Service Area”

Commenters recommended that
grantees be given the ability to define
“service area” for themselves. Another
commenter urged HUD to adopt
something other than a “one-size-fits-
all” approach so that small rural
counties would not have difficulty
utilizing federal funding. One
commenter noted for example that in
New Orleans, there are clearly defined
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neighborhoods that most residents and
officials understand and recognize,
some having a larger area than a one-
mile radius. The commenter stated that
allowing for a more localized definition
of ‘project area,’ rather than using
HUD’s definition of a one-mile radius or
5,000 person population guideline,
increases local participation in projects
that impact those individuals and their
immediate surroundings and makes the
most sense for their community. This
commenter stated that recipients should
be able to define their geographic size
for purposes of how they focus their
priorities regarding low-income persons
residing within the service area or
neighborhood in which the project is
located, and communicate their
determination to sub-recipients,
contractors and subcontractors. Another
suggestion was to have localities work
with their local HUD office to define
service area based on the locality’s
characteristics.

Commenters suggested that HUD
allow residents and businesses from
anywhere in the state to receive priority
consideration or to give state recipients
deference in establishing areas for
purposes of meeting Section 3
requirements. Additionally, one
commenter stated that service area may
change based on project type, some
serving entire communities while others
serve smaller sections of a community,
rendering the one-mile radius
inapplicable depending on the project’s
scope of impact.

The commenters noted that limiting
preference to a certain “service area”
may have the unintended consequence
of excluding large groups of people from
the pool of potential employees. The
commenters proposed allowing
localities to either target job
opportunities to low-income hires from
anywhere within the locality, or work
with their local HUD offices to define
appropriate service areas based on the
characteristics of the locality. One
commenter wrote that the one-mile
radius is too limiting and that residents
within the community should be
considered.

Some commenters suggested that
HUD define service area to be “the area
within or contiguous to a PHA’s
jurisdictional boundaries.” Other
commenters suggested that HUD define
“service area” or ‘neighborhood” in the
following tiered manner: (1) PHA
residents in project area; (2) Section 3
residents in project area; (3) extremely
low-income or homeless individuals in
project area; (3) YouthBuild in project
area; and (5) next closest PHA in project
area.

FEDERAL REGULATIONS COMPLIANCE PACKET | CITY OF HOUSTON | HOUSING AND COMMUNITY DEVELOPMENT DEPARTMENT

C4/07/23

One commenter suggested that HUD
should give preference to eligible
residents of the neighborhood
surrounding the PHA before other
residents of the metropolitan area and
should utilize the language in Subpart C
§ 75.19 reading ““Section 3 workers
residing within the service area or the
neighborhood of the project.” One
commenter stated that Section 3
Employment Priorities, as written, is
very clear as to the order of Section 3
applicant priorities, starting with
residents in closest proximity to the
construction project, but disagreed that
the one mile and 5,000 population
radius is an appropriate geographic,
using two PHA examples of Cayce Place
and Edgehill to show that these metrics
would be skewed based upon the close
proximity to those earning twice the
AMI and with property values in the
hundreds of thousands of dollars.

HUD Response: As noted above, the
neighborhood or service area
requirement applies to the prioritization
of effort with respect to housing and
community development financial
assistance, not public housing funds,
and the focus in this context is on
residents of the geographic area in
which the work is being done. HUD
believes that its proposed framework of
counting individuals who live within
one mile of the worksite and within an
expandable circle centered around the
worksite that encompasses 5,000 people
provides a definitive means of
determining who counts as a Targeted
Section 3 worker within the service area
or the neighborhood of the project. HUD
believes the proposed Section 3
regulation takes the varied geographical
areas into account and provides a
streamlined framework that more
specifically determines who might
benefit from employment and training
opportunities available within the area
surrounding a Section 3 project. Where
the radius or circle centered around the
worksite has less than 5,000 people, the
radius would be expanded outwardly to
achieve the desired population of 5,000
people. All Targeted Section 3 workers
identified by the geographic radius must
also qualify as Section 3 workers, so this
would not include higher-income
workers within the neighborhood or
service area.

Rural Areas and Contractors

Several commenters noted concerns
about the effect of the proposed “service
area” definition on Section 3
implementation in rural areas. One
commenter stated it would be
unrealistic and burdensome for
employers in rural areas to administer
and monitor the one-mile radius, and

that it does not reflect the realities of
construction employment in small rural
states where the service area is the
entire state. One commenter also stated
that in areas of low population density,
there often will not be sufficient
residents or businesses that are capable
of performing the work required for
housing and community development
projects. Other commenters wrote that,
given chronic and widespread labor
shortages, it is inadvisable to have such
a small geographic restriction on the
labor pool of Section 3 workers.

Other commenters accepted the one-
mile radius definition of “service area”
or ‘“neighborhood,” but stated the 5,000-
person population radius is too large for
rural areas. Another commenter noted
that the population threshold could
increase the service area size
exponentially in cities and counties
where the population is less than 5,000.

One commenter in Utah opposed the
proposed definition, arguing that
changing the definition of
“neighborhood” to 5,000 people would
not work because of the state’s very
large rural geographic area. The
commenter stated HUD’s determination
that most (77%) current CPD projects
had a population of 5,000 people within
one mile of the project site is not
applicable in Utah, which has only 29
counties. The commenter detailed that
70% of Utah’s population resides its 4
urban counties, and Utah’s CDBG
projects are part of the 23% that do not
have 5,000 people within a one-mile
radius of a project site.

One commenter mentioned the
impact of the proposed definition on
small contractors or those outside the
immediate service area, noting that
CBDG and HOME funds are often
financing projects completed by small
contractors who need to travel outside
of a service area to complete work on a
project. Another commenter rejected the
proposed definition, suggesting that for
small town jurisdictions, the “service
area” or ‘“neighborhood” should apply
within the recipient’s jurisdiction,
which may be an entire county. One
commenter mentioned that finding
Section 3 contractors or businesses is
already challenging and should not be
limited by a “service area” or
“neighborhood” definition.

HUD Response: HUD acknowledges
and has carefully considered the
concerns of commenters representing
small and rural areas regarding the
proposed definition of neighborhood/
service area. As previously stated, HUD
supports the proposed framework of
counting individuals who live within
one mile of the worksite and within an
expandable circle centered around the

CITY OF HOUSTOR
HOUSING AND
COMMUNITY




DocuSign Envelope ID: 17546A03-D434-4716-B2E1-28609203FB36
Federal Register/Vol. 85, No. 189/ Tuesday, September 29, 2020/Rules and Regulations

61545

worksite that encompasses 5,000
people. This concept was designed
specifically to address the unique needs
and challenges facing rural and small

communities. The graphic provides an
example on how a circle centered
around a worksite with fewer than 5,000
people may be expanded until the

desired population goal of 5,000 people
is met or eligible Targeted Section 3
workers are counted.

Project worksite -
(1,000 population)

Worksite Circle
Expands 25 miles -
(2,800 population)

Worksite Circle
Expands 50 miles -
(5,000 population)

Above: Lraphic depictivg stuncing I the one-mile radivs can be expanded where there are

Joveer thae 3.000 peaple weril the 3,000-person popudeation is fonnd.

The text as written will provide a
definitive means of determining who
counts as a Targeted Section 3 worker
within the service area or the
neighborhood of the project. HUD
believes the proposed Section 3
regulation takes the varied geographical
areas into account and provides a
streamlined framework that more
specifically determines who might
benefit from employment and training
opportunities available within the area
surrounding a Section 3 project. HUD
also notes that over time, as outcome
results are reported to HUD, the
benchmarks may be tailored to certain
types of projects and geographies by
notice, with the explicit intention that it
may be appropriate to set different
benchmarks for rural areas given the

5]
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availability of labor and the patterns of
contracting work in rural areas.

Web Tool

Some commenters noted that HUD’s
proposal to provide a web tool to aid in
the process of determining a geographic
service area would be helpful. One
commenter urged HUD to provide the
proposed web tool that will help
determine the geographic area that
encompasses Targeted Section 3
workers before it proceeds with the
current definition and finalizes the rule.
Commenters requested that HUD
provide it to state and local recipients,
sub-recipients, contractors, and
subcontractors for testing before
implementation. Though encouraged by
the prospect of a web tool to help
determine the geographic area that
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encompasses Targeted Section 3
workers, some commenters still argued
for a broader definition and geographic
areas that define Targeted Section 3
workers. Some commenters thought the
web tool would not alleviate burden
from the contractor that would still need
to determine if a worker meets the
requirements to be in the geographically
defined area.

HUD Response: HUD agrees with the
suggestion to provide a web tool to aid
in the process of determining a
geographic neighborhood/service area.
As stated in the proposed rule, HUD
will create and provide this tool at the
issuance of the final rule to aid
recipients, subrecipients, contractors,
and subcontractors to determine the
geographic area that encompasses
Targeted Section 3 workers under this
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definition. HUD will also explore the
option of creating a mobile tool to help
recipients with monitoring and
compliance determinations.

Exceptions

Commenters suggested the proposed
definition should not apply to Puerto
Rico considering its geographic
composition.

HUD Response: HUD has decided to
retain the proposed definition for all
recipients, including Puerto Rico. HUD
believes the proposed regulation takes
the varied geographical areas into
account and provides a streamlined
framework that will enable eligible
workers to benefit from employment
and training opportunities available
within the area surrounding a Section 3
project.

YouthBuild Participants

Some commenters were in favor of or
not opposed to expanding the definition
to include previous YouthBuild workers
that are under 24 years of age and those
who are still eligible to participate in
YouthBuild but may have graduated out
of the program. One commenter was
opposed to expanding the definition on
the grounds that it would require
onerous and complex background
checks and research to determine
whether a participant meets the
alternate definition. One commenter
recommended that the definition be
changed to include previous
YouthBuild workers who successfully
graduated from the program and are
either under age 24 or are otherwise still
eligible for YouthBuild programs. Other
commenters proposed that the
definition of YouthBuild participant
should be as broad as possible,
regardless of age, while other
commenters proposed the definition to
include other programs which teach
relevant skills, such as Service and
Conservation Corps participants and
graduates, participants/graduates of
“pre-apprenticeship” training programs,
participants/graduates of “youth corps,”
VFW Local Program participants, and
AmeriCorps participants.

HUD Response: HUD appreciates the
commenters’ support of the YouthBuild
program, and after careful deliberation,
has decided to keep the definition
consistent with the current regulations
and current YouthBuild participants.
See 29 U.S.C. 3226; 24 CFR 135.5. HUD
determined that given the work required
to certify current YouthBuild workers,
that adding a longer-term duration
would create an additional paperwork
requirement on both the person
claiming the status and the entity
reporting the status. It may also cause

FEDERAL REGULATIONS COMPLIANCE PACKET | CITY OF HOUSTON | HOUSING AND COMMUNITY DEV

04/07/23

confusion using a certain period of time.
Additionally, a YouthBuild worker can
still qualify for 5 years if they are
employed at the end of their YouthBuild
experience.

Applicability and Scope

One commenter supported the rule’s
change to applicability. Another
commenter supported Section 3 as an
important mechanism to strengthen
communities, reduce poverty, and
increase residents’ economic self-
sufficiency. One commenter proposed
that these rules should apply to all
developers, contractors, and sub-
contractors; all professional, skilled,
unskilled, technical, and consulting
service contracts compensated partially
or fully by HUD funds—no exceptions.
Another commenter suggested these
rules shall be applicable to all
professional, skilled, unskilled,
technical, and consulting service
contracts line items.

Other commenters suggested that
HUD should clarify that owners and
managers of HOPE VI, Choice
Neighborhoods and Mixed-Financed
Developments are subject to Section 3
Hiring and Contracting requirements in
their own operations and should extend
this requirement to Rental Assistance
Demonstration (RAD) converted
projects. One commenter supported
HUD’s separation of PHA requirements
from non-PHA requirements because it
did not make sense for non-PHAs to
follow regulations intended for PHAs.

A commenter supported HUD’s
clarification regarding Section 3
applicability to projects receiving HUD
assistance of $200,000 or greater.
Another commenter warned that this
rule states that Section 3 will apply
when the amount of HUD assistance is
greater than $200,000 on a per-project
basis, which would potentially exempt
projects where the HUD funding is less
than $200,000, even though the
combined total funding is much higher,
leading to a decrease in number of
projects subject to Section 3.

One commenter suggested that PBV
and PBRA contracts should be exempt
from Section 3 compliance. Another
commenter suggested that, rather than a
per-project basis, it would be simpler to
apply Section 3 to individual contracts
for housing and public construction
funded with HUD assistance.

HUD Response: HUD shares the view
that Section 3 is an important
mechanism to strengthen communities,
reduce poverty, and increase economic
self-sufficiency. HUD seeks to focus
Section 3’s applicability where it can
have a real impact, and to exempt from
Section 3 those cases where

OPMENT DEPARTMENT

applicability imposes burdens not
commensurate with outcomes. HUD has
concluded that in certain circumstances,
particularly professional services, there
are very few opportunities for Section 3
outcomes. The proposed definitions
defined the scope of programs subject to
Section 3 requirements but did not
expand such coverage beyond what
HUD’s existing regulations already
required for compliance. HUD proposed
the $200,000 threshold for housing
rehabilitation, housing construction and
other public construction projects
because work below that amount would
likely not trigger long-term employment
opportunities for which the recipient
could show measurable labor hours.
HUD disagrees that Section 3 should be
applied to all types of work, without
exception, and reaffirms in the final rule
the exception for professional services.
The proposed rule does, however, give
credit in the reporting for opportunities
that are created in the professional
services context by including
professional services labor hours in the
numerator, and not in the denominator,
of the reported outcome ratios. The final
rule applies Section 3 in a manner
consistent with the statute. HUD has
determined that monthly rental
assistance payments, such as those
provided under Section 8 project-based
voucher or project-based rental
assistance housing assistance payment
contracts, are not covered by the statute.
Properties converted to Section 8 rental
assistance through the RAD are covered
by the rules applicable to Section 8.
However, the RAD governing notice
does apply Section 3 requirements to
those activities occurring after the date
of the RAD conversion which are
contractually obligated as part of the
RAD conversion.

Employment Priorities § 75.9 / § 75.19

Some commenters supported
separating the agencies which fund
Section 3 projects from PHAs and
mirroring the statute. Other commenters
felt that the priorities should be the
same for both Section 3 projects and
PHA financial assistance. Other
commenters suggested that HUD give
preferences to certain groups, while
other commenters thought HUD should
consider adding geographic
considerations into the definition. One
commenter suggested that the last
priority level should be expanded to any
person if the PHA can reasonably
demonstrate there are not sufficient
Section 3 residents with the requisite
job skills within a project’s geographic
area. Commenters also asked HUD to
clarify that otherwise eligible workers of
PHAs, even if under private
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management, are included in this
category, as well as recipients of Section
8 assistance or voucher assistance
residing in properties managed by other
entities. One commenter suggested HUD
change the regulatory language to insert
the word “priority” in § 75.19 to clarify
the requirement and make the sections
consistent with § 75.9.

HUD Response: HUD appreciates the
comments that supported the
employment prioritizations. These
prioritizations follow the statutory
prioritizations, and HUD is including
that language for clarity for recipients
implementing the regulations. HUD has
rephrased § 75.19 to include the word
“priority,” consistent with the language
of the statute. While HUD appreciates
the alternative suggestions, these
regulations are meant to streamline the
Section 3 process to make it consistent
with the statute and easier to
implement. HUD believes that the
existing regulatory text does that and is
making no changes to this section. HUD,
however, encourages the HUD financial
assistance recipients to consider all the
diverse suggestions provided when
working on outreach to persons who are
low- and very low-income persons to
meet the Section 3 benchmarks
including residents of PHAs under
private management such as those
residing in a mixed-finance
development project.

’Reporting §75.15/§75.25
Consolidated Plan Regulations

A commenter recommended that the
Consolidated Plan regulations at 24 CFR
91.520(a) be amended to specifically
include Section 3 reporting; PIH will
need to develop a Section 3 reporting
format.

HUD Response: HUD will review
Department-level strategies on how to
effectively incorporate Section 3
reporting into current systems and data
collection tools, including the
Consolidated Plan. As a result, HUD
will issue sub-regulatory guidance on
reporting per program area and provide
technical assistance to recipients for
Section 3 compliance.

Systems

A commenter warned that HUD will
need to modify IDIS to allow CDBG and
HOME recipients to report on their
Section 3 actions annually because
CDBG and HOME recipients will report
on their Section 3 actions in IDIS using
a similar form as HUD Form 60002 that
has been modified to capture labor
hours worked. This commenter stated
that this move will eliminate

redundancy and ease the administrative
burden for grantees.

HUD Response: HUD agrees that the
Integrated Disbursement and
Information System (IDIS) and DRGR
should be modified to ensure accurate
Section 3 compliance reporting for
CDBG and HOME recipients. HUD will
also adjust our data collection systems
as necessary to ease administrative
burden for grantees and to eliminate
redundancy.

Report Through Action Plan and/or
CAPER and Effective Date

A commenter supported HUD’s effort
and recommended reporting through the
Action Plan and/or the Consolidated
Annual Performance Evaluation Report
(CAPER), only on completed projects.
One commenter recommended that the
final rule be effective for funds granted
in the next Federal fiscal year after
publication of the final rule so there is
time for contracts/written agreements
with sub-awardees to be amended, and
in order to avoid having CAPER
reporting requirements from annual
federal years with two separate program
requirements.

HUD Response: HUD supports
efficient and effective Section 3
compliance reporting through current
mechanisms, such as the Annual Action
Plan and/or CAPER, for applicable HUD
programs. As stated in the proposed
rule, HUD believes that requiring
reporting annually, but consistent with
timeframes that PHAs and other
recipients of other housing financial
assistance are already using to submit
documents to HUD, will relieve existing
burden. HUD may also look into
reporting into other existing systems
rather than requiring PHAs and other
recipients to log into and report under
a separate system, such as the existing
SPEARS.

Double Counting

A commenter stated that reporting
responsibilities when multiple
government agencies provide HUD CPD
funds are unclear and requested HUD
determine whether agencies will be
responsible for reporting outcomes for
each federal investment or whether
HUD will prevent double counting by
limiting reporting to one funding agency
per Section 3 project.

HUD Response: Section 75.29(b)
specifies that when there is funding
from multiple programs that exceed the
threshold in § 75.3(a)(2), the recipient
will report to the applicable HUD
program office. Some HUD systems
allow for indicating when there are
multiple HUD funds so that reporting
can be limited to one system. However,

not all HUD systems provide for that
type of designation. HUD will provide
additional guidance to recipients that
have multiple funding sources on the
proper process for reporting Section 3
project completion.

Separate Reporting by Funding Source

One commenter requested HUD
clarify whether PHAs will still be
required to report separately by funding
source (e.g., Operating Funds and
Capital Funds) or whether the hires
report will be aggregated to report only
on PHA total funds. This decision will
impact how PHAs currently collect and
track Section 3 hires. A commenter
supported elimination of separate
reporting on contracting with Section 3
business concerns. Other commenters
stated that the reporting and monitoring
required to remove professional services
labor hours from overall labor hours
would add additional administrative
burden to PHAs and could prove
challenging in the overall reporting
Pprocess.

HUD Response: Under the final rule,
for non-MTW agencies, reporting
initially will remain at the grant or
individual program level, but HUD may
explore agency-level reporting where
possible to streamline and simplify.
PHAs will still be required to report by
separate funding source or in the
aggregate for MTW agencies. For ease in
administration, the rule will provide
separate definitions for these types of
funding and separate subparts relating
to: (1) Public housing financial
assistance, which covers (a)
development assistance provided
pursuant to Section 5 of the United
States Housing Act of 1937 (the 1937
Act), (b) operations and management
assistance provided pursuant to Section
9(e) of the 1937 Act (Operating Fund),
and (c) development, modernization,
and management assistance provided
pursuant to Section 9(d) of the 1937 Act
(Capital Fund); and (2) Section 3
projects, which means housing
rehabilitation, housing construction and
other public construction projects
assisted with HUD housing and
community development assistance
when the amount of the assistance to
the project exceeds $200,000, or
$100,000 where the assistance is from
HUD’s Lead Hazard Control and Healthy
Homes programs. There are no current
plans to aggregate the information or
eliminate reporting on contracting with
Section 3 business concerns. Small
PHAs with less than 250 public housing
units will be permitted to report
qualitatively. HUD is exploring how
best to implement qualitative reporting
for small PHAs, and as indicated above
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may study whether other reporting
methods should be contemplated in the
future. As stated in the final rule, HUD
believes that tracking labor hours
consistent with existing tracking for
prevailing wage requirements would
reduce burden on recipients. HUD also
believes that tracking labor hours will
better allow HUD to determine if long-
term employment opportunities are
being generated.

Exempt Commodity Purchases, Non-
Construction, and Professional Services

Commenters strongly agreed with the
change to exempt both commodities
purchases (material supply contracts) as
well as professional services (contracts
for legal, accounting, financial
consulting, environmental assessment,
A&E services and other professional
services) from the calculation of
contract dollars and new hires for
reporting. One commenter supported
exclusion of Section 3 requirements on
non-construction professional services
(e.g., legal, accounting, and engineering)
but has concerns that not all Section 3
workers want careers in the
construction field and some
employment is generated in non-
construction contracts.

HUD Response: The final rule
maintains the exemption of material
supply contracts and maintains the
structure presented in the proposed rule
which does not require separate
reporting of contracting with Section 3
business concerns. HUD is providing
clarification on the exemption for
professional services in the definition of
“professional services” in this final rule,
by defining professional as services that
require an advanced degree or
professional licensing.

HUD acknowledges that many low-
income workers seek employment in
jobs other than construction. However,
data indicate that there are relatively
few opportunities for Section 3 hiring in
professional services fields such as legal
services and civil engineering. Many of
the positions within these professional
services fields require specialized
degrees and in many cases the hiring is
not directly tracked to a specific
federally funded project or activity. The
reporting structure in the rule allows a
recipient to count as Section 3 labor
hours and as Targeted Section 3 labor
hours any work performed by a Section
3 worker or a Targeted Section 3 worker
(i.e., in the numerator of the
calculation), even when the professional
services as a whole are not counted in
the baseline reporting (i.e., in the
denominator of the calculation). The
effect of this reporting structure is to
give a recipient a bonus if they are able

@
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to report Section 3 hires in the
professional services context.
Frequency of Reporting

Commenters stated that annual
reporting does not facilitate capture and
correcting of non-compliance. Some
commenters recommended all PHAs
should provide Section 3 reports
quarterly instead of at the end of the
fiscal year. Another commenter
recommended that reporting should be
done on a monthly basis.

One commenter strongly supported a
return to annual reporting and
integration of reporting with other
funding program reporting
requirements. Another commenter
supported annual reporting for reducing
administrative burden of more frequent
reporting. Another commenter
supported the proposed change to
annual reporting on projects completed
within the reporting year.

HUD Response: The reporting
requirements represents a balance
between frequent reporting, effective
reporting, and administrative burden.
Frequent reporting allows HUD to keep
a closer eye on compliance, and early
oversight can result in identification of
non-compliant actors when there is still
opportunity to influence change.
Frequent reporting also risks identifying
as non-compliant those endeavors
where the Section 3 opportunities are
sequenced later in the effort’s timeline,
resulting in ineffective reporting. This is
often the case in construction efforts
that begin with heavy machinery work
and end with trades where Section 3
opportunities are more commonly
created. Additionally, there is an
administrative burden for the reporting
entity, and an oversight responsibility
for HUD, each time Section 3 reports
must be submitted. HUD notes the
variety of opinion represented in the
comments, with suggestions of monthly,
quarterly, and annual reporting, as well
as the project-based reporting permitted
in the proposed rule. HUD has
determined not to revise the rule. As a
result, reporting is on an annual basis
for ongoing endeavors such as PHA
operations or multi-year infrastructure
or disaster recovery efforts. For discrete
projects such as development of a
singular multifamily apartment
building, the reporting is on a project
basis, and reported to HUD in the
recipient’s annual report corresponding
to the year of the project’s completion.
Acknowledging the value of early
intervention, the final rule also shifts
oversight of Section 3 from a centralized
HUD office, which typically does not
have visibility into whether the funding
recipient is embracing and effectively
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implementing its Section 3 obligations,
to the program office which is in regular
communication with the funding
recipient. Part of HUD’s intention with
respect to this shift in oversight is to
integrate discussions of Section 3
compliance into regular oversight
discussions so that there are
opportunities to influence improvement
in Section 3 performance on an ongoing
basis.

Submission Timing

Commenters recommended that HUD
should provide further guidance on how
and when annual reports will be
submitted and stated that meeting the
current January 10th deadline is a
challenge for PHAs because end-of-year
hires may be undercounted because
paperwork may still be in process in
January. Commenters stated that if the
new regulations require reporting
consistent with the timeframes that
PHAs are already using, it will assist
PHAs in providing the most accurate
and up-to-date information. The
commenters recommended that HUD
refine the proposed reporting frequency
regulations to read: “recipients must
report annually after the end of their
reporting year to HUD . . .” and HUD
should provide PHAs 90 days from the
end of their reporting year to have
sufficient time to collect and aggregate
data.

Another commenter noted that MTW
PHAs provide annual reports based on
the past fiscal year and updating the
system to include such Section 3
reporting would be easier to use. This
commenter also noted that it needs to be
clarified how the reporting would deal
with differing timelines for annual
reporting versus the duration of projects
with funds triggering Section 3
reporting.

HUD Response: As noted above, HUD
will issue sub-regulatory guidance on
reporting by program area. HUD
anticipates that it may be able to
integrate Section 3 reporting into the
funding recipients’ other, programmatic,
reporting structures, which already have
existing time frames for submission of
reports. The rule does specify that
reporting is based on the recipient’s
fiscal year, which language has not been
changed. Section 3 requirements may
not be waived by MTW agencies. MTW
only provides flexibility for
requirements promulgated under the
1937 Act, while Section 3 is a provision
of the Housing and Urban Development
(HUD) Act of 1968. Since HUD has a
specific online system to collect Section
3 data—SPEARS—all PHAs, including
MTW agencies, should report into that
system. HUD will consider providing
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training specific to MTW agencies, in

addition to training for a more general
audience, on how to use the SPEARS

system.

Major Construction Project
Administrative Burdens

Commenters warned that large
workforces and the use of multiple
subcontractors on major construction
projects would lead to heavy
administrative burdens which may
discourage subrecipients or contractors
from bidding. These commenters
recommended contractors be allowed to
self-certify to relieve administrative
burdens.

HUD Response: HUD appreciates the
commenters’ concerns but determined
that self-certification would not provide
HUD with an adequate compliance
oversight mechanism. There is no
provision in the rule for self-
certification of meeting the benchmark
requirements.

Increasing Costs

One commenter stated that the
requirements are already burdensome to
their local governments, administrators,
contractors and sub-contractors and the
proposed rule would increase the
burden, leading to fewer contractors
willing to participate in CDBG projects,
driving up costs, and leading to smaller
projects and fewer beneficiaries. One
commenter supported keeping reporting
requirements to a minimum because
both PHAs and HUD staff have limited
capacity for reporting and providing
constructive feedback.

One commenter stated the ability to
identify workers individually rather
than relying on the business concern to
meet Section 3 definitions provides
additional opportunity to demonstrate
Section 3 compliance where there was
none before, but this creates an
additional burden to document safe
harbor, particularly for Lead Hazard and
Healthy Homes projects where a lower
project dollar threshold is imposed. The
commenter went on to suggest HUD
consider providing additional funding
for contractors to meet the financial
impact of the paperwork burden of
documenting compliance. Similarly,
other commenters noted that under the
previous rule the dollar threshold is
zero, whereas under the proposed rule,
despite the type of HUD funds received,
every penny contracted, invested, or
applied to any contract project,
regardless of ownership, would have
triggered full Section 3 compliance.

Commenters also expressed concern
for the burden on contractors to meet
hourly benchmarks while working
through a pool of unskilled new hires
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and potential costs to the owner if a new
hire fails to meet job requirements. One
commenter stated that a significant
increase in Federal funding would be
required to fund the increased
administrative burden of the proposed
rule. Other commenters stated that due
to the lack of resources many PHAs
have, HUD should ask for increased
funding for public housing so that PHAs
can sufficiently meet Section 3’s
intended goals. Commenters suggested
HUD consider creating Section 3
technical assistance funding that can be
used to build PHAs’ technical
knowledge and capacity.

HUD Response: HUD will continue to
look for ways to reduce the impact of
Section 3 reporting requirements using
existing reporting and compliance
systems that decrease administrative
burden on recipients. HUD believes the
use of labor hours, rather than new
hires, will reduce costs as many
construction contractors already track
labor hours to meet prevailing wage
requirements. This practice is proposed
to provide a consistent labor hour
tracking mechanism that will make
compliance with Section 3 easier not
only for recipients of HUD assistance,
but also for contractors and
subcontractors. HUD anticipates a
reduction in reporting and
recordkeeping burdens equal to
approximately 64,270 hours, or $2.4
million annually. This rule will not
have any impact on the level of funding
for covered HUD programs. Funding is
determined independently by
Congressional appropriations,
authorizing statutes and regulatory
formulas that set the amounts of Federal
financial assistance provided by HUD
grants. HUD is exploring ways to build
upon ongoing Section 3 technical
assistance and capacity building
activities for recipients.

Disaster Recovery

A commenter warned that additional
reporting requirements will be
problematic for those managing disaster
recovery and requested additional
guidance for flexibility with the CDBG—
DR program. Another commenter
recommended HUD provide outreach
and guidance on using CDBG-DR funds
for job training and hiring initiatives
during rebuilding efforts.

HUD Response: Reporting
requirements already exist for reporting
Section 3 compliance for CDBG-DR
program activities. The proposed
Section 3 rule will change the reporting
scope, such as reporting hours instead
of new hires. The rule, however, does
not create additional reporting
requirements. Like current practice, the

size of a grant award and project scope
will dictate the length of time it takes to
complete reporting. Technical
assistance on using CDBG-DR funds for
job training and hiring initiatives during
rebuilding efforts, as well as other
Section 3 topics, will be provided to
grantees upon request and as part of the
ongoing grant management process.

Reporting Should Be on Projects
Underway

One commenter recommended CPD
project reporting should be based on
projects underway, not only those
projects completed during the program
year. The rule is unclear on how Safe
Harbor is met for Section 3 projects,
though Reporting § 75.25 states HUD
requires a compilation of data through
the recipient’s fiscal year. Commenter
recommends Section 3 compliance be
measured by combining all workers for
all Section 3 projects. If percentages of
Section 3 workers and Targeted Section
3 workers are met, this will show intent
to comply.

HUD Response: HUD believes that
CPD project reporting should be based
on those projects completed during a
program year. HUD anticipates that CPD
programs will continue to report on
Section 3 through CPD’s current data
collection mechanism. At minimum,
CPD programs are required to report
annually, but many programs update
status more frequently during a
recipient’s fiscal year. HUD intends to
issue guidance on the Section 3
requirements and provide technical
assistance on a program-by-program
basis.

Special Oversight Role of States in State
Programs

One commenter recommended that
the proposed Section 3 rule be amended
to acknowledge the special oversight
role of states in State programs. The
current Section 3 regulation provides
guidance on this point, while the
proposed rule fails to include such
guidance. Any final rule should include
such guidance. See 24 CFR 135.32(f)
and 24 CFR 570.

HUD Response: HUD supports
retaining the current proposed rule’s
language. HUD believes the proposed
language does fully address the roles
and responsibilities of Section 3
recipients and provides adequate
guidance to implement, monitor, and
enforce Section 3 requirements.

Qualitative Form

One commenter recommended that
HUD should provide the form for
qualitative reporting required of small
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PHAs to allow commenters to provide
informed feedback.

HUD Response: HUD will provide a
form for Small PHAs and others to use
for qualitative reporting when an entity
does not meet the benchmark. The form
will be issued consistent with Section
3507 of the Paperwork Reduction Act of
1995, 44 U.S.C. Chapter 35, and HUD
will provide the opportunity for the
public to provide comments on the
form.

Recordkeeping (§ 75.31)

One commenter recommended
moving § 75.31 to Subpart A where it
would have general applicability to all
recipients.

HUD Response: Subpart A and
Subpart D provisions apply across the
board. The rule is structured so that
Section 3’s general requirements are in
Subpart A. Subpart B and C only apply
depending on funding source. Other
detailed requirements that apply across
the board, such as recordkeeping and
compliance, are in Subpart D. HUD
believes this structure makes sense and
is consistent with other rule structures.

Administrative and Compliance Costs

According to one commenter, this
section implies the responsibility for
ensuring workers meet the defined
requirements in § 75.5, such as Census
tract designation and annualized wage
calculations, for CDBG Section 3
projects will lie with contractors, which
will therefore be costly for contractors
who lack the capacity or are already
burdened by paperwork. The
commenter suggested it may be easier to
have recipients bear this burden.

In contrast, one commenter noted
contractors would have to provide a
personnel profile that includes, at a
minimum, income, current address,
address at time of hire, and YouthBuild
status to establish whether an employee
of a non-Section 3 business concern
meets any of these criteria. Contractors
and employees may balk at a request for
this type of personal information, which
may become public record. The
additional administrative burden placed
on otherwise qualified contractors may
reduce contractor participation, thereby
increasing costs and lessening the
impact of Section 3 covered programs
on their intended beneficiaries.

HUD Response: HUD believes the rule
will not impose additional
administrative and/or compliance costs
for contractors. Administrative and
compliance costs associated with
Section 3 requirements should be
properly resourced within a contractor’s
bid for a project and are already
required for confirming compliance
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with existing Section 3 requirements.
Contrary to the comments, contractors
do not have to provide a personnel
profile or any sort of personally
identifiable information. HUD has never
requested this detailed information and
this rule does not change that; the data
is only reported in aggregate, and
records are maintained for verification
only. Recipients may, but are not
required to, assist contractors who lack
capacity to adequately implement the
Section 3 requirements.

Contracting Provision § 75.17 and
§75.27

Commenters urged HUD to retain
standard Section 3 language to be
included in contracts because the use of
consistent language makes it easier for
contractors to be certain of their
obligations, limits the possibility of
confusion for contractors working on
multiple projects, and decreases
administrative burden for agencies.
Other commenters expressed concern
about whether the Voluntary
Compliance Agreement clause will
continue to exist in contracts and who
will enforce it.

HUD Response: HUD considered
commenters’ requests for standard
contract language; however, the contract
language must be customized depending
upon the contract and the program.
HUD anticipates providing sample
language and/or discussion of
contracting best practices but
determined that the recipient is in the
best position to determine what contract
language is appropriate in each context.

Multiple Funding Sources/
Recordkeeping for Multiple Funding
§75.29/§75.31

Clear Standards and Secure Online Tool

Other commenters recommended that
there should be clear standards for
reporting on Section 3 regardless of the
funding source to reduce the possibility
of errors and to eliminate the need to
report in different formats. These
commenters suggested that if HUD
defers to localities, the agency that is the
primary recipient of HUD funding
should determine which option of
reporting should be used by
subrecipients to allow for consistency in
reporting approach. These commenters
also recommended that public housing
financial assistance guidelines should
dictate reporting requirements for PHAs
administering projects with multiple
funding sources. For projects that are
mix-funded with PHA and other HUD
funding, § 75.29(a) says that the other
HUD funding stream (e.g. CDBG) may
report using the PHA criteria.

Commenters recommended that
compliance documentation be
accessible in a secure online tool or
standard form which would measure
new hires, hours percentages and
training persons and hours. These
commenters went on to suggest
developing a form for contractors or
subcontractors to complete to confirm
workers’ Section 3 eligibility, which
would ease administration and will
foster consistency. With respect to the
self-certifications discussed in proposed
§ 75.31, it would be helpful if HUD were
to provide a form for this purpose.

HUD Response: HUD thanks the
commenters for their recommendation
and notes that there will be a standard
set of data reporting regardless of which
system is used for reporting. The same
data will be collected across programs
for consistency; the only difference will
be how it looks when reported.

Benchmarks for Section 3 Workers and
Targeted Section 3 Workers

Many commenters supported
including benchmarks for Section 3
workers and Targeted Section 3
workers. Some commenters supported
HUD'’s initial benchmarks, as a starting
point, and focus on labor hours.
Additional commenters supported using
both benchmarks stating that limiting
the benchmark to only Targeted Section
3 workers would fail to encourage hiring
of other Section 3 workers. Another
commenter supported elimination of the
3% goal for non-construction contracts
to be Section 3 business concerns. Other
commenters supported the benchmarks
with the caveat that HUD retain the new
hire framework for PHAs or the tracking
of the labor hours if they do not have
an hour tracking system already in
place. These commenters suggested
evaluating the efficacy of this approach
and revising as necessary if data
indicates the change is not supporting
sustained employment.

Other commenters stated that HUD’s
benchmark that Targeted Section 3
workers make up 5 percent of the total
number of labor hours is too low. The
commenters proposed that at least 15
percent of labor hours worked be the
benchmark for Targeted Section 3
workers. The commenters stated that the
Section 3 statute clearly prioritizes
employment for residents of public
housing and other HUD-assisted
housing programs.

Some commenters noted that the
benchmark for labor hours is too
ambitious and unreasonable.
Commenters cited to the fact that low-
income workers are not necessarily
qualified for construction jobs, even
those jobs at the lower end of the
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construction pay scale, and finding low-
income workers who are both qualified
for the positions and willing to work in
construction is much harder than
identifying the number of potentially
eligible low-wage workers. Commenters
also noted that many low-income
persons have childcare and
transportation challenges and many
contractors do not have open positions
to fill by low-income persons.

Another comment opposed the 5%
Targeted Section 3 goal, stating it was
unrealistic given most PHA residents
are seniors, have some form of
disability, or already work. Commenters
also noted that the benchmarks will be
especially difficult to achieve in rural
locations.

One commenter opposed the two
categories of Section 3 workers, noting
the pool of workers is already small, and
makes achievement of benchmarks
challenging. While the additional
categorization provides data collection
value, it creates additional burden and
goes beyond the statute’s requirement.
The commenter noted that the
benchmark fails to recognize many other
initiatives to assist residents to work
towards long-term employment and self-
sufficiency (such as Family Self-
Sufficiency (FSS) programs).

Commenters also noted the current
benchmarks have been difficult to meet,
and that the new bar would likely
require that all positions engaged, rather

“than only new hires, go to Section 3
workers. The commenter recommends
that in an environment of under-funding
and over-regulating that HUD establish
a modest benchmark that recognizes
training and adjust upward later, if
necessary. The commenter noted the
current recommendation is extremely
aggressive and unreasonable; and would
result in few agencies meeting the mark.
Additionally, it would fail to reduce
reporting burdens, align regulations
with standard business practices, or
increase Section 3 successes.

Other commenters focused on the
Targeted Section 3 worker benchmark,
noting that the category complicates
tracking and decreases the likelihood of
meeting benchmarks. The commenter
suggested taking an alternate approach
to tracking Targeted Section 3 workers
without establishing a separate
benchmark. One commenter stated that
the benefits and goals of the Section 3
statute would be difficult to measure by
tracking only Targeted Section 3
workers in that it would fail to represent
the value of providing economic
opportunities to individuals who are
low-income but may live outside the
immediate project area, who otherwise
still qualify for Section 3 preference.

®
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Other commenters stated that for
Subpart G, HUD should only measure
compliance of Section 3 with overall
Section 3 worker tracking and should
not apply Targeted Section 3 workers
metrics or benchmarks. The commenters
stated support for retaining the existing
30 percent benchmark for all Section 3
new hires but that it should not be
required to be disaggregated between
Section 3 and Targeted Section 3
workers. The commenters stated that
this approach would keep the
benchmarks in line with the goals of
Section 3 while providing contractors
and administering agencies with the
ability to tailor implementation
depending on the composition of the
local workforce and specific project
needs.

_ A commenter noted that they ran
numbers with the new metric, along
with other PHAs, and they all reported
much lower percentages, in most cases
half of the proposed numbers. The
commenter raised a concern with
employee displacement if contractors
are required to meet this new ratio,
which is inconsistent with the goal of
Section 3 to create new jobs rather than
displace existing employees or inflate
project costs. The commenter noted that
recipients hiring contractors instead of
replacing or hiring more employees
could game the system or add
significant costs by hiring additional but
unnecessary Section 3 workers for the
project life.

HUD Response: The statute requires
Section 3 prioritization and this rule’s
goal is to ensure statutory adherence
and streamlined reporting. HUD created
the Targeted Section 3 worker category
to include both the statutory priorities
and policy priorities, for example,
tracking the hiring of public housing
residents where public housing
assistance is involved and tracking the
residents of the neighborhood or service
area when other housing and
community development assistance is
used. Prioritization is meaningless
without the categorical distinction and
HUD believes that technology enables
better tracking compared to at the
statute’s inception. As for the
benchmarks, HUD will establish the
benchmarks via Federal Register Notices
which will allow them to change over
time, as data is reported and gathered.
HUD believes 5% is a reasonable
estimate from the Office of Policy
Development and Research (PD&R) data.
Additionally, compliance can be
evaluated qualitatively if the hours
benchmark cannot be met. Under this
rule, both measurements are
permissible, and the requirements for
qualitative evaluation are laid out in the

STON | HOUSING AND COMMUNITY DEVELOPMENT

rule. HUD believes this flexibility will
deter any incentive to hire unnecessary
Section 3 workers.

Qualitative Measurement

One commenter supported changes to
reporting requirements and appreciated
the ability to report qualitative efforts if
benchmarks are not met. One
commenter stated that compliance
should be evaluated qualitatively rather
than using hours as a benchmark.
Commenters stated that the proposed
certification related to prioritization of
Section 3 hiring efforts would be
burdensome to agencies and contractors.
The commenter wrote that HUD should
require agencies to certify what efforts
they have implemented to achieve the
goals of the Section 3 program to be
considered in compliance. This
approach would maintain the benefits
and incentives of the program and
provide HUD with a tool for
accountability.

HUD Response: The statute requires
agencies and contractors to prioritize
their hiring efforts according to the
statute’s terms. The rule requires
funding recipients to certify that they
have acted in compliance with the
statute, and to report on the quantitative
outcomes of their efforts relative to the
benchmarks. HUD does not consider it
burdensome for a recipient of HUD
funding to certify that they have acted
in compliance with the statute.
Furthermore, compliance can be
evaluated qualitatively if the hours
benchmark cannot be met. Under this
rule, both measurements are
permissible, and the requirements for
qualitative evaluation are laid out in the
rule. If reporting is above the
benchmark, then HUD will presume
compliance with the regulatory
requirements; HUD wants to see actual
positive outcomes rather than just a
recipient’s inputs. HUD appreciates the
request for additional compliance tools
but believes that requiring such
reporting for all agencies would be
overly burdensome.

Safe Harbor

Commenters stated that the proposed
rule is not clear on how Safe Harbor
would be met for Section 3 projects. The
commenters questioned what type of
data collection would be used to assure
accurate reporting and how to meet the
percentages of Section 3 and Targeted
Section 3 workers. The commenters
asked whether there would be a tool to
assist with this data collection.

HUD Response: HUD will issue sub-
regulatory guidance and provide
technical assistance on a program-by-
program basis to assist recipients with
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clearly understanding the Section 3 safe
harbor parameters. Recipients will
provide data regarding Section 3 and
Targeted Section 3 workers through
existing HUD information systems, as
defined by each covered program. HUD
will not impose additional data
collection burdens on recipients
because of the rule.

Small PHAs Should Have a Separate
Benchmark

One commenter recommended that
Safe Harbor benchmarks should be
established for small PHAs and
suggested HUD establish a minimum
threshold of work-able and non-working
residents. Another commenter stated
that some smaller businesses do not
usually track labor hours performed on
specific projects, and it can be a struggle
for them to learn how to do so. On
Davis-Bacon projects, contractors are
required to submit certified payroll;
however, some projects may be subject
to Section 3 that are not subject to
Davis-Bacon and related acts. The
commenter stated that requiring the
tracking and reporting of labor hours
could pose a significant additional
burden to small contractors.

HUD Response: One of HUD’s goals
through this rule is to ensure that
employment and other economic
opportunities generated by Federal
financial assistance for housing and
community development programs are,
to the greatest extent feasible, directed
toward low- and very low-income
persons, particularly (though not
exclusively) those who receive
government assistance for housing. HUD
believes that it is essential to achieving
this goal that small PHAs report on their
efforts to comply with Section 3 but
acknowledges that small PHAs may
have more difficulty achieving the
quantitative benchmarks and
consequently has permitted a qualitative
reporting alternative for small PHAs.
HUD is considering further ways to
streamline and ease qualitative
reporting by creating a tracking form
and timing submission deadlines
consistently with timeframes that PHAs
and other recipients of public housing
financial assistance are already using to
submit documents to HUD. HUD has
established that small PHAs with less
than 250 public housing units will not
be required to report labor hours or meet
benchmarks, but instead will be
permitted to submit qualitative reports
on their efforts to involve residents in
job-seeking and training endeavors.
HUD recognizes the challenge when
small PHAs have very few work-able,
non-working residents that would make
meeting benchmarks very difficult.

F
04/07/23

Alternatives

One commenter suggested limiting
the benchmark to only Targeted Section
3 workers in order to provide a more
streamlined approach to reporting. The
commenter stated that if the benchmark
is narrowed to Targeted Section 3
workers, then tracking data for Section
3 workers should not be required. Other
commenters recommended removing
the Targeted Section 3 worker
benchmark. One commenter stated that
if labor hours are tracked, the
requirement should be limited to
Section 3 workers in general and that
the benefits of adding the Targeted
Section 3 worker subcategory are not
apparent enough to outweigh the
complications. One commenter
supported giving PHAs and entities
using housing and community
development assistance a choice to use
either targeted Section 3 workers or
Section 3 workers as their benchmark.

Other commenters recommended
other benchmarking alternatives. Some
commenters recommended that the
benchmark include a focus on Section 3
business concerns, such that 3% of all
contracts are for Section 3 business
concerns. One commenter stated
benchmarks should ensure that local
jobs are provided to local persons to
reduce commute times and
recommended using geographically
determined numbers. The commenter
noted that many factors can affect
regions and a national number can skew
the worker availability distribution. One
commenter suggested that such regional
benchmarks allow HUD to forecast how
many PHAs and Section 3 projects
could meet the benchmarks assuming
agencies are using their “best efforts” to
hire Section 3 workers and Section 3
projects are hiring and contracting with
Section 3 workers and business
concerns to the “greatest extent
feasible.” According to comments,
regional benchmarks can help account
for uneven distribution of potential
Section 3 workers throughout the
country. Geographic standards may also
help address differences between union
and non-union states. If HUD were to set
regional standards, there should be a
national level appeals process.
Commenters also suggested allowing
use of local adjustment factors and
economic data when establishing
compliance benchmarks, especially
unemployment rates which affect the
ability to meet benchmarks.

One commenter stated the benchmark
does not ensure Section 3 workers are
engaged in a mix of job categories or
trades, or opportunities for upward
mobility; 30% of hours worked should
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be measured for each job category/trade
and protected classes. Other
commenters suggested HUD consider
the type of public housing financial
assistance or other variables. The
commenter recommended that in
addition to different types of
benchmarks HUD should maintain a
ceiling for these benchmarks. The
commenter noted a goal of 80% of
entities meeting the benchmarks would
be appropriate.

Other commenters stated that in order
to fulfill the statutory objectives of
Section 3 to direct the financial
opportunities to low- and very low-
income persons and recipients of
housing assistance, the final rule must:
(1) Set benchmarks in a way that
actually prioritizes HUD tenants; and (2)
employ a definition of Section 3 worker
and Targeted Section 3 worker that
includes exclusively low-income
individuals. Commenters also proposed
separate benchmarks for public housing
projects and non-public housing
projects and provided a specific
hierarchy of workers. Other commenters
noted proposed benchmarks for PHAs
should reflect the law’s emphasis on
providing opportunities for public and
assisted housing recipients.

Commenters suggested an alternative
approach for workforce utilization
setting goals for all construction and
other blue-collar employment, such as
landscaping and janitorial. The
commenters suggested that labor hours
also consider demographics, length of
project, geography, and size of
contractors. )

One commenter recommended that
the determination of Section 3
compliance be measured by combining
all workers for all Section 3 projects to
get an overall picture of the number of
low-income workers being paid with
these federal dollars. If the percentages
of Section 3 and Targeted Section 3
workers are met, this better shows intent
to comply with the spirit of Section 3.

HUD Response: HUD appreciates the
suggestions and has considered multiple
benchmarking options. Creating
separate benchmarks would make
projects with co-funding difficult; the
commenter’s suggestions increase both
complexity and the burden of reporting.
HUD believes the current benchmark is
a good starting place and notes that the
regulation permits adjusting the
benchmarks via Federal Register
publication. HUD program staff will
evaluate the level of effort expended by
those recipients that fail to meet the
benchmark safe harbor, and thus will
ensure that the statutory terms are being
properly enforced. HUD is most
interested in strong outcomes for
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Section 3 employees. In addition, HUD
has no programs that align with specific
regions and intends to see reporting data
before making any additional
distinctions, if appropriate.

Compliance (§ 75.33)

General

A comment stated HUD needs to
strike a balance between the limits of
state and local agency resources and
Section 3’s goals to provide more
effective resources to foster compliance.
Similarly, another comment suggested
HUD utilize Community Compass
technical assistance funds to create best
practice resources and employ
contractors to provide Section 3
compliance support to those
jurisdictions and PHAs without
designated staff for this purpose.
Another comment recommended HUD
simplify the compliance requirements
by establishing a “presumed eligibility”
criteria for businesses or residents
located in HUD-approved Neighborhood
Revitalization Strategy Areas, Choice
Neighborhood target areas, Promise
Zones, Empowerment Zones and
Enterprise Communities, Opportunity
Zones and other areas defined at 24 CFR
part 570.208(a)(1)(vii).

A commenter suggested states and
entitlement communities be required to
develop Section 3 Plans that become
part of the 5-year Consolidated Plan to
allow time for compliance with the
labor hours percentages while requiring
demonstrated improvement over time.
The plan should track Section 3
performance and demonstrate labor
partnerships, construction, and training
programs to target and find workers and
an environment that promotes Section 3
goals. HUD should describe the plan’s
components, including how to notify
the public of opportunities for
involvement in designing the plan, how
and when to notify the public when
Section 3 employment and bidding
opportunities arise, how to inform
workers of their rights, and complaint
processes. Commenters recommended
HUD establish ethics standards for
organizations who have a fiduciary
responsibility over Section 3 funds.
Other commenters suggested
compliance failures to adhere to Section
3 business concern criteria should be
cured within two payroll periods or be
terminated; terminated contractors
should be banned from receiving HUD
funds for 3 years from the termination
date; and that persons found to have
falsified their residence to qualify as a
Section 3 worker should be suspended
from participation for 3 years.

@

04/07/22

Commenters stated HUD should:
provide greater clarity on the obligations
created by § 75.33(a), especially since
the preceding section, § 75.31, imposes
highly specific recordkeeping
requirements; explain whether the
recordkeeping obligation in § 75.33 is a
restatement of the recordkeeping
obligations set forth in § 75.31, or
whether additional records are required
to demonstrate compliance; and HUD
should provide guidance on
documentation and recordkeeping
related to “best efforts” or “greatest
extent feasible” efforts.

HUD Response: This rule is intended
to strike a balance and foster
compliance with Section 3’s goals and
will result in a reporting and
recordkeeping burden reduction. HUD
wants to ensure employers are invested
in keeping Section 3 workers employed,
and that there is enough opportunity to
build skills and experience so that
Section 3 workers may develop self-
sufficiency and compete for other jobs
in the future. HUD will review
Department-level strategies on how to
effectively incorporate Section 3
reporting into current systems and data
collection tools, including the
Consolidated Plan. HUD will issue sub-
regulatory guidance on reporting by
program area and provide technical
assistance to recipients for Section 3
compliance. HUD appreciates the
suggestions and notes that there will be
standardized compliance procedures
across programs, and this will include
ethics standards. Section 75.33 is a
reaffirmation of the recordkeeping
requirement set forth in § 75.31, as
recipients of HUD funding will need to
have the records described in § 75.31
available if HUD needs to do a
compliance review of a recipient’s
Section 3 performance. HUD
determined not to define the difference
between “best efforts” or ‘“‘greatest
extent feasible,” but rather to increase
the emphasis on outcomes as a result of
these efforts. Please see the “Best
efforts” and “greatest extent feasible”
section above. A recipient’s reported
results will be compared to the outcome
metrics defined in the benchmark
Notice. HUD program staff will evaluate
the level of effort expended by those
recipients that fail to meet the
benchmark safe harbor, and thus will
ensure that the statutory terms are being
properly enforced.

Complaints and Monitoring

Commenters stated each HUD
program should have a detailed
complaint process. A commenter
supported the integration of Section 3
into each program area but noted the

FEDERAL REGULATIONS COMPLIANCE PACKET | CITY OF HOUSTON | HOUSING AND COMMUNITY DEVELOPMENT DEPARTMENT

lack of detailed complaint provisions,
and suggested the final rule require each
HUD program to have a detailed
complaint process, with enforcement
assigned to Davis-Bacon and Labor
Relations (DBLR), Office of Field Policy
and Management (FPM), or the Office of
Fair Housing and Equal Opportunity
(FHEO).

Commenters supported removing
Section 3 enforcement from FHEO but
strongly suggested HUD identify an
office independent of the program
offices to monitor and enforce Section 3
requirements, such as FPM, or a new
Section 3 office fully funded and trained
to work on Section 3. Giving
responsibility for Section 3 compliance
to the program that is responsible for
funding that triggers Section 3
obligations is problematic because (1)
HUD program staff have in the past
referred to PHAs and jurisdictions, not
the residents who are supposed to
benefit from HUD programs, as their
“constituents,” (2) there is currently no
process for accepting and reviewing
complaints in the proposed rule, (3)
significant training and resources will
be required to prepare program staff to
oversee Section 3 compliance since they
are not currently engaged in it. HUD
should require that Section 3 policies,
plans, procedures, and complaints are
made publicly available by both the
recipient and on HUD’s website.

Other commenters agreed with the
proposed shift of oversight from FHEO
to program offices and believed this will
improve oversight because program
offices already monitor recipients on a
day-to-day basis, thus Section 3
monitoring will become part of normal
overall monitoring. Another commenter
stated transferring oversight and
compliance from FHEO to program
offices is an appropriate change on the
condition that oversight practices are
standardized across program offices.
Another commenter was concerned
about the Section 3 complaint process
for residents; HUD program areas do not
have detailed provisions for residents to
file complaints on the part of PHAs or
jurisdictions that do not meet program
requirements. At a minimum, if HUD
defers to grantees to field complaints
from individuals, the process should
require a grantee to inform HUD of the
resolution of each complaint much like
CPD does with CDBG-DR complaints.

A further commenter stated it is not
clear how the public will make
complaints if the current complaint
process is removed and asked how they
will know which program office to
contact. Other commenters suggested
the final rule require a detailed
complaint process identical or similar to
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what is in the current rule. Further
commenters expressed that HUD should
keep the existing complaint process
until it adopts a new one after public
review and comment. Other
commenters were concerned about the
958 Complaint Form’s elimination and
the impact on residents who will be left
without protections or a process for
monitoring and overseeing contractors
who are violating Section 3
requirements. One commenter felt that
to move the review process from FHEO
to local HUD CPD would be disastrous.

A commenter noted that HOME and
CDBG recipients do not seem to
understand the importance of Section 3
and the compliance enforcement—
appropriate remedies are not in place.
According to one commenter, the
promise of Section 3 has not yet been
realized, largely due to the fact that
none of the entities responsible for its
administration—HUD, state and local
governments, PHAs—have been
sufficiently resourced to implement,
monitor, and enforce Section 3
requirements. The HUD program offices
responsible for funding all are currently
under-resourced and could better fulfill
their obligations in monitoring and
enforcing Section 3 with dedicated staff.

One commenter had concerns about
moving Section 3 regulations from 24
CFR part 135 under FHEO to the new
part 75 under the Office of the
Secretary; the commenter assumed
Office of Field Policy and Management
would have oversight of Section 3 under
the proposed rule amendment and
expressed concern over FPM’s lack of
capacity and technical knowledge to
oversee monitoring and enforcement of
Section 3. The commenter argued HUD
has never seriously monitored and
enforced the statute and that HUD
program staff treat PHAs and
jurisdictions as their constituents, not
the residents who are the intended
beneficiaries. Additionally, alternative
procurement provisions should be
created to help Section 3 business
concerns compete with larger more
established businesses.

One commenter was concerned about
different program offices providing
conflicting information and hoped HUD
would provide standardization and
clear guidance; others suggested HUD
request adequate funding to hire the
necessary headquarters and field office
staff to provide Section 3 technical
assistance and to robustly monitor and
enforce Section 3, as well as seeking
adequate funding so that all
jurisdictions and PHAs can hire and
retain staff to serve as Section 3
coordinators and to monitor and enforce
Section 3 obligations. A commenter has
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received conflicting guidance from
different program offices, resulting in
findings and fines on several occasions.

HUD should provide further detail as
to what standards each program office
would be using to provide oversight and
what procedures are in place to ensure
that PHAs receive consistent oversight
across offices. Further clarification is
also needed as to how the responsible
program office would be designated for
oversight when a project uses multiple
funding sources and triggers oversight
from multiple program offices.

A commenter recommended HUD
strengthen its compliance practices to
incentivize performance while
recognizing legitimate constraints. The
commenter also recommends stating in
the rule that HUD will deduct points in
relevant HUD program Notices to
applicants for competitive HUD funding
who have not achieved Section 3
benchmarks and allowing applicants the
ability to provide justifications for
failure to meet benchmarks despite good
faith efforts. The commenter also
recommended allowing program offices
to incentivize Section 3 compliance in
funding Notices but have a Department-
wide entity focus on all aspect of
compliance (reporting, analysis, and
information technology systems).

HUD Response: HUD took the
concerns about the complaint process
under advisement, and § 75.33(b) has
been amended to include “or local HUD
field office.” HUD believes Section 3’s
objectives will be better achieved by
moving Section 3 oversight into the
program offices so that HUD staff who
are actively engaged with recipients in
their program planning and activities
will bring Section 3 concerns and
considerations into their routine
interactions with the recipients. HUD
will provide external and internal
technical guidance on complaint
handling and routing. The Office of
Field Policy and Management (FPM)
will be taking a greater role at the field
level by filtering complaints to the
corresponding office, rather than every
HUD program office having its own
complaint process. The local HUD field
office is part of the FPM organizational
structure, and also provides individuals
with a complaint venue when the
complainant does not know which
program office would be responsible.
There will be variation in what
guidance and/or compliance looks like
for each program office, but HUD will
provide support to the extent it is
standardized across program offices.

Enforcement

Commenters stated any contractor or
Section 3 resident found to falsify data

in order to receive benefits from HUD
funded training, contracting, and
employment should be immediately
removed and/or barred from
participation in Section 3 programs for
ten years. Violations should be posted
and made available to the public for
review. Every PHA should have a
written Section 3 Plan-Policy in place
and attached to any Request for
Proposals for bids.

HUD Response: HUD believes that
recipients should have the flexibility to
determine how to implement Section 3.
HUD also believes this new regulation
will make such implementation easier.
While the final rule does not require
recipients to have Section 3 plans or
policies, HUD views having them as a
best practice that will aid recipients in
achieving the Section 3 benchmarks. As
for the concern about potential fraud,
program offices will continue to monitor
compliance with Section 3 requirements
through evaluation of qualitative or
quantitative reporting, complaint
review, and program audits, if
appropriate.

General Comments

One commenter said all policies
should be expressed in “‘simple” terms
for all stakeholders, especially residents,
to understand. Commenters stated there
is little point in creating policies and
programs that produce only six-week or
six-month jobs, or jobs that do not lead
workers out of poverty. HUD recipients
have difficulty in assisting residents in
obtaining and maintaining any jobs, let
alone high-wage jobs that will lead to
careers and help residents leave poverty
behind.

A commenter expressed the Section 3
rule is ““of great benefit to have in effect
and keep up to date.” Section 3 funding
recipients should be mandated to
actively seek employment at all times to
the best of their ability and report an
employment log to track job
applications.

One commenter indicated many of the
proposed changes do not reflect the
construction trade’s current realities and
would impose costly new obligations on
PHAs without a funding source to pay
for those requirements. Another
commenter argued Section 3 is “‘just
another burdensome regulation” that
“doesn’t produce a positive outcome.”
One commenter stated the proposed
rule would have an adverse impact on
the Section 3 participation that HUD
desires, whereas others supported the
proposed rule amendments.

One commenter stated public housing
living conditions are poor; Section 3
programs are practically non-existent in
the commenter’s area; and the way that
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public housing residents’ income is
calculated is problematic. :

A commenter stated Section 3 is one
of HUD’s most important
responsibilities since it creates the
standards for employment, training, and
contracting opportunities generated
from HUD financial assistance. This
commenter felt a stronger Section 3 rule
can lead to increased hiring and
contracting opportunities; overall the
proposed rule has many merits and is an
improvement. Similarly, another
commenter stated the potential benefits
of Section 3 have never been realized;
the improvements to the rule have
potential to improve outcomes.

According to one comment, the
proposed rule amendments try to
address Section 3 program
implementation difficulties but still
present incongruities; HUD should
consider methods to enact preferences
or incentives. A commenter stated it is
difficult to find Section 3 employers in
some jurisdictions, and some
jurisdictions have no active YouthBuild
program. Commenters noted most HUD
households are headed by or include
females, minorities, or female
minorities. Section 3 regulations should
be designed to give low- and very low-
income people (particularly recipients
of Federal housing assistance) a
pathway out of poverty, and PHAs
should be required to work with
organizations that have a proven track
record of successfully recruiting,
training, and retaining women and
minorities in the construction industry.
A commenter recommended HUD work
directly with the National Task Force on
Tradeswomen’s Issues.

HUD Response: HUD thanks the
commenters for their responses. This
rule is intended to strike a balance and
foster compliance with Section 3’s goals
and will result in a reduction of
reporting and recordkeeping burdens.
HUD wants to ensure employers are
invested in keeping Section 3 workers
employed, and that there is enough
opportunity to build skills and
experience so that Section 3 workers
may develop self-sufficiency and
compete for other jobs in the future.
HUD agrees that this regulation is
designed to give low- and very low-
income people (particularly recipients
of Federal housing assistance) a
pathway out of poverty. There is no
mandate in the rule for Section 3
funding recipients to constantly apply
for new jobs, nor are there requirements
for PHAs to work with certain
organizations.

®
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Other Programs

Commenters noted opportunity
discrimination is unconstitutional; all
citizens have a right to wealth and
prosperity. States can support and
invest in their cities’ workforce through
equity and management but should first
complete a local needs assessment. One
commenter referred to Perkins V (the
Strengthening Career and Technical
Education for the 21st Century Act)
requirements for eligible recipients to
conduct a comprehensive local needs
assessment every two years. One
commenter suggested creating a Section
3 Score Card for public information to
capture grantee compliance and ensure
that contractor compliance with Section
3 requirements are considered for future
employment and contracting
opportunities, and improving the
effectiveness of the program will
enhance compliance to realistically
measure targeted outcomes.

A commenter recommended HUD
consider developing an annual
recognition program for PHAs,
subrecipients, contractors, and
subcontractors for excellence in Section
3 performance, rather than redesigning
the tracking and reporting requirements.

HUD Response: HUD thanks the
commenters for their responses. HUD
affirms that discrimination based on
protected classes is unconstitutional.
The Perkins programs noted in the
comment are administered by the U.S.
Department of Education and there are
no requirements for eligible recipients
to conduct a comprehensive local needs
assessment every two years in the rule.
There are no provisions to create a
public Section 3 Score Card or an
annual PHA recognition program at this
time.

Technical Fix

One commenter noted in the
amendment to 24 CFR 93.407(d), the
proposed rule still references 24 CFR
part 35 instead of 24 CFR part 75. The
commenter recommended that HUD
change the citation to reflect 24 CFR
part 75.

HUD Response: Thank you for your
comment, but HUD declines to change
the citation. The amendment referred to
is a technical amendment to the
regulations unrelated to the Section 3
regulations. The cross-reference to 24
CFR part 35 is in reference to records
demonstrating compliance with lead-
based paint requirements, which
continue to be covered by 24 CFR part
35.

HUD Program Collaboration

Commenters stated that funding for
Section 3 coordinators, and technical
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assistance or written guidance on
coordination with other self-sufficiency
programs such as FSS would allow for
Section 3 to more effectively meet its
goals. One commenter opposed changes
to the rule stating that HUD should not
scale back its existing operations and
rule. The commenter also recommended
that HUD and other agencies ensure
coordination with benefit planners so
that people with disabilities are
involved in planning neighborhoods
and community opportunities for work.

HUD Response: HUD appreciates the
suggestion for more funding for Section
3 coordinators. HUD believes that this
rule will streamline the Section 3
regulations to create additional
incentives and streamline reporting
requirements, thereby offsetting the
need for more funding. HUD notes that
by conducting in-service trainings and
proactively engaging with appropriate
partners in the Social Security
Administration (Work Incentives
Planning Assistance), Department of
Labor (ETA & ODEP) and Health and
Human Services (CMS, ACF & ACL) to
identify best practices and model
approaches, FPM will make the
appropriate decisions regarding
potential coordination with FSS, other
self-sufficiency programs, and/or
programs for people with disabilities.
HUD continues to encourage PHAs and
recipients of HUD funds to coordinate
with other agencies and local
communities to assist in hiring Section
3 workers. This rule does not change
that. Moving the oversight of the rule to
FPM and the program offices will not
scale back HUD’s role in ensuring
compliance with Section 3
requirements. HUD believes that the
move will actually ensure better
compliance given the new location of
oversight and the new tracking
mechanisms.

Title VI

One commenter suggested the Section
3 rule should include information that
Title VI of the Civil Rights Act also
applies to Section 3, prohibits against
discrimination, and requires language
assistance.

HUD Response: Title VI applies to any
program or activity receiving Federal
financial assistance from HUD. Section
3 is a requirement, not a program that
receives HUD funding.

Extend Comment Period

One commenter recommended HUD
extend the comment period for
affordable housing developers to suggest
more effective changes.

HUD Response: HUD believes that the
60-day comment period provided ample
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opportunity for affordable housing
developers and other members of the
public to suggest changes to this rule.

Outside the Rulemaking Scope

One commenter, a stakeholder in a
major metropolitan area PHA that is
being monitored by a ‘“Federal Monitor”
as a result of a 958 Complaint, stated
that the appointed Federal Monitor has
no housing experience and that all
parties involved have missed the most
important purpose of Section 3, which
is economic empowerment for low and
very low-income persons residing in
local communities for HUD invested
projects.

One commenter proposed defining an
execution fee as a “percentage of
bidder’s final submitted price added by
the recipient or general contractor
because the contractor/subcontractor
provided no Section 3 benefit.”

One commenter stated concern about
the lack of focus on higher level training
as a vehicle for individuals to develop
skills and build a better future. The
commenter stated that the proposed
benchmarks and guidelines provide no
framework for differentiating training or
skilled work classifications from general
labor, so there would be no incentive for
creating higher level opportunities. The
commenter requested that HUD provide
guidance on how to encourage this sort
of activity under the new benchmarks.

HUD Response: HUD thanks the
commenters for their suggestions,
however, these comments are outside
the scope of this rulemaking.

Miscellaneous

Impact on Rural Areas and States

Commenters stated it is difficult to
comply with Section 3 requirements in
rural areas. The goals of Section 3 are
more feasible in densely populated
urban areas. The proposed rule does not
improve this circumstance. Section 3
eligible individuals cannot take
advantage of Section 3 opportunities in
rural areas because they are nonexistent.
There are not ample conditions to
facilitate Section 3 in small
communities and rural areas. Rural
areas have less availability of
contractors and employees and there
needs to be flexibility to engage people
outside their service area to complete
projects. One commenter noted
benchmarking methodology seems
strongly skewed toward large urban
centers and overlooks geographically
large states with relatively small rural
populations, and asked HUD to make
exceptions for jurisdictions with smaller
and more rural populations. Some
commenters noted that contractors in
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rural states rarely need to hire new
employees because the projects are
small, the contractors have limited
growth potential, or the employers have
tenured staff. The commenter further
stated that the new hire’s length of
employment coincides with the project
and terminates at project completion.
Commenters noted Section 3 is
particularly difficult for states to
administer. Another commenter
explained that as a state, it does not hire
the contractors for the CDBG projects.
The local jurisdictions do that. It has no
opportunity to promote the hiring of
Section 3 business concerns. The very
small communities with which it works
have implemented procurement policies
that award contracts to the lowest
responsible bidder. They will not award
a contract to a higher bidder just
because the bidder is a Section 3
business concern. The commenter stated
that the Section 3 regulation should
apply to the CDBG Entitlement program
and not the Small Cities program. One
commenter suggested that state CDBG
recipients should have the same
flexibility in reporting as small PHAs.
HUD Response: HUD acknowledges
that implementing Section 3 in various
geographic areas presents different
challenges for rural areas versus densely
populated urban areas. HUD believes
this has been addressed within the
proposed Section 3 regulation by using
a circle centered around the worksite
that expands until it reaches a
population of at least 5,000. HUD
further acknowledges that, in
particularly remote areas, the
expandable circle may reach a size that
may be impracticable to match those
benefiting from the project with the
Section 3 benchmark. If the recipient is
unable to meet the Section 3 benchmark
described in § 75.11, it will be required
to report in a form prescribed by HUD
on the qualitative nature of its activities
or those of its contractors and
subcontractors. This will allow the
recipient to explain in qualitative means
why it was unable to meet the Section
3 benchmark. HUD is sympathetic to the
issues raised for rural areas and will
watch implementation carefully as it
progresses, allowing for updates as
deemed necessary. HUD will also
provide sub-regulatory guidance on the
submission of qualitative reports to
enable smoother implementation of the
requirement.

Coordination With Nonprofit
Organizations and Other Agencies

Commenters suggested HUD require
PHAs and other recipients to work with
organizations with a proven record of
accomplishment of success in the

recruitment, training, and retention of
women and minorities in the
construction industry and other blue-
collar occupations. The Department of
Labor is already working with many of
these organizations and has a list of
apprenticeship training and technical
assistance providers to help with the
recruitment of Section 3 residents, pre-
apprenticeship training and ongoing
support. Commenters also suggested
that HUD work directly with the many
tradeswomen organizations, and other
nonprofits already providing
construction readiness training
programs (also called pre-
apprenticeship training) and the
National Task Force on Tradeswomen’s
Issues. In 2018, women made up only
3.4% of construction workers. While
this figure represents progress, it
demonstrates the need for HUD and its
recipients to partner with tradeswomen
and other organizations who have
expertise in successfully getting women
and minorities into the construction
trades, and, more importantly, creating
a real opportunity for careers in the
construction industry. One commenter
recommended forging closer ties with
the Tribal Employment Rights Offices
and directing the HOME and CDBG
programs to consider this approach to
ensure tribal communities’ benefit from
HUD program projects nearby. Other
commenters suggested planning grants
to form or strengthen partnerships with
Workforce Investment Boards or inter-
agency collaborations with workforce
programs within the Department of
Labor.

HUD Response: HUD concurs that
building strong collaborations between
and among several Federal, state, and
local partners will aid Section 3’s goals.
HUD will consult with the Departments
of Labor, Health and Human Services,
Commerce, Small Business
Administration, and other agencies as
determined by the HUD Secretary to
meet the Section 3 statue’s mandate at
12 U.S.C. 1701u(f). HUD will also take
the comments provided under
consideration as it looks for ways to
conduct successful outreach and
technical assistance strategies for
Section 3 implementation.

Outreach and Training

Commenters recommended that HUD
facilitate the competition for Section 3
excellence among developers and
contractors by developing an online
database of completed Section 3 covered
projects that includes the names of the
developer and general contractor, the
nature and size of the project, and the
Section 3 employment, contracting,
training and retention outcomes
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achieved. Commenters urged HUD to
create a national database of Section 3
outcomes and to facilitate the inclusion
of training and retention programs in
bid materials by collecting and sharing
best procurement practices.

One commenter suggested HUD
should explicitly require PHAs and
CDBG recipients to make reasonable
efforts to connect Section 3 workers and
Targeted Section 3 workers with local
workforce development and career and
technical education training. Another
commenter recommended that the rule
should give emphasis to training
opportunities as is emphasized in the
Section 3 statute because training is a
potential response for recipients who
are submitting qualitative reports for
failure to meet Section 3 benchmarks.

One commenter stated there are no
provisions in the rule regarding training.
Similarly, another commenter noted the
benchmark fails to recognize the
statutory reference to training and
employment opportunities. Likewise,
commenters requested HUD clarify
whether it is proposing new ways to
track or report on Section 3 training. In
the discussion of proposed §§ 75.15 and
75.25, HUD states that one of the
qualitative measures a locality could use
is paying for apprenticeship programs
and/or offsite job training. One
commenter welcomes any opportunity
to expand these programs and
recommends that HUD make job
training an economic development
activity instead of public service under
the CDBG regulations. Alternatively,
HUD could consider raising the public
service cap for CDBG funds in order to
accommodate additional job training
programs.

A commenter recommended HUD
provide outreach on training,
employment and asset building
programs to HUD assisted residents,
including Family Self Sufficiency, Jobs
Plus, and the Resident Opportunity and
Self-Sufficiency programs. HUD should
create resource guides on how CDBG
has been used to support effective job
training programs. A commenter
suggested HUD should design a Section
3 worker’s rights poster with input from
HOME and CDBG grantees. Commenters
noted changes to Section 3 reporting
and tracking requirements may require
additional resources for administering
agencies, particularly PHAs in receipt of
public housing assistance funds. HUD
funding for the implementation of an IT
system to enhance the current system
and integrate with contractors would be
particularly welcome to ease Section 3
monitoring and reporting for all parties.
Having dedicated funding for the overall
program, including support for resident

Q)
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training, IT system enhancements, and
other related measures, would help to
further Section 3 goals while limiting
potential administrative burdens.

One commenter stated PHAs noted
they are most successful in helping
residents find employment when they
can offer employment services and
trainings to help them gain the skills
necessary to access jobs. However,
additional funding is needed for
programs like Family Self Sufficiency,
Resident Opportunities and Self-
Sufficiency, Jobs-Plus Initiative, and the
Public Housing Operating Fund. One
commenter recommended that HUD
provide recipients the addresses of all
public housing, PBRA projects, and
Housing Choice Voucher projects by
counties to assist in matching workers’
addresses and automatically designating
them as Section 3 workers; that HUD
assist Section 3 workers in housing
assistance; that Section 3 workers
receive a living wage; that HUD help
provide life skills such as budget
counseling; and that HUD be proactive
in supporting and developing (in
conjunction with the Department of
Labor) apprenticeship and other training
programs for assisted housing residents
and other low-income people.

One commenter recommended that
HUD incentivize widespread replication
of successful mentorship programs;
create regional programs patterned after
successful mentorship programs that
smaller PHAs can access cooperatively;
ensure the program allows for a tiered
approach that allows Section 3
contractors to gain vital experience on
smaller projects then graduate up to
increased responsibility; and ensure that
the Section 3 program continues to
allow PHAs to use Section 3 contractors
to complete work at all levels, including
very small projects. One commenter
suggested HUD request that the
President’s Budget include adequate
funding to enable HUD to hire the
necessary headquarters and field office
staff to provide Section 3 technical
assistance and to robustly monitor and
enforce Section 3. Also, the President’s
Budget should seek adequate funding so
that all jurisdictions and PHAs can hire
and retain staff to serve as Section 3
coordinators and to monitor and enforce
Section 3 obligations.

HUD Response: HUD thanks the
commenters for their suggestions; as
HUD updates its systems, HUD will take
the suggestions under advisement. HUD
encourages CDBG recipients to
collaborate with local workforce
development boards and training
providers to create effective connections
between them and Section 3 and
Targeted Section 3 workers. HUD will
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also provide sub-regulatory guidance
and technical assistance promoting
career and technical education training.
HUD believes tracking labor hours
provides a picture as to the success of
providing job opportunities with HUD
financial assistance, but as noted in the
proposed rule the qualitative reporting
will consider training. Reporting entities
may consider training to help meet its
employment goals and provide such
information if goals are not met and
entities are required to respond
qualitatively. HUD will not provide a
separate funding source; however, HUD
will build on this final rule by providing
technical assistance guidance for all
HUD Section 3 programs. HUD will
consider such guidance in creating
materials for use by grantees. PHAs
should already be tracking labor hours
for Davis-Bacon or wage requirements
and should not be doing anything more
than what they did before to verify
Section 3 workers as new hires. This
rule just lays out the process for such
verification. Once a PHA determines a
Section 3 worker or Targeted Section 3
worker is hired or currently employed,
the PHA would just report those hours
as the numerator over the total labor
hours funded with Operating and
Capital Funds as the denominator.
HUD appreciates the input on ways
HUD can help residents and is
continuing to look at ways to make
programs like Family Self Sufficiency,
Resident Opportunities and Self-
Sufficiency, Jobs-Plus Initiative more
effective. HUD will be sure to consider
those recommendations in future
rulemaking. Section 3, however, is
focused on how to provide job
opportunities created by HUD federal
financial assistance and does not have
funding directly associated with it that
can be used for those programs.
Reporting entities may consider training
to help meet their employment goals
and provide such information if goals
are not met and entities are required to
respond qualitatively. HUD does not
think it is appropriate to provide access
to a list of all public housing, PBRA
projects and Housing Choice Voucher
residents to the public; such data
sharing would implicate privacy
concerns. Additionally, the PHA would
have that information for seeking to hire
such persons as Targeted Section 3
workers for public housing assistance.
HUD appreciates the suggestions and
will consider them in providing
guidance and technical assistance by
both FPM and the program offices. HUD
believes that there will be adequate
funding for Section 3 technical
assistance and monitoring in FPM. The
FY2020 President’s Budget Request
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Congressional Justification specifically
requested: “$51.5 million to support 334
FTEs, consistent with the estimated
2019 Annualized CR level. Resources
will support ongoing community
engagement, monitoring and technical
assistance pertaining to Section 3,
compliance with the Davis-Bacon and
Related Acts, enhancement of the
overall customer experience and
disaster recovery responsiveness at the
state and local levels for clients and
customers.” ¢ Federal financial
assistance recipients should make their
own determinations about staffing levels
necessary to implement the assistance
received.

Rental Assistance Demonstration (RAD)

Commenters recommended the RAD
Notice should be amended to indicate
that Section 3 obligations be extended
post-conversion to PBV because
currently Section 3 no longer applies
unless additional Federal financial
assistance is later used for
rehabilitation. Commenters also asked
for further clarification regarding RAD
conversion applicability during and
after construction. Eliminating RAD
projects from Section 3 applicability
will reduce contract awards that can
provide opportunities to Section 3
residents. HUD should revise the rule to
expand the definition of Targeted
Section 3 worker to cover RAD and
other HUD assisted tenants, and should
require owners and managers of RAD-
converted projects to hire, train, and
contract with Section 3 residents to the
greatest extent feasible in their own
operations.

HUD Response: The Section 3 statute
does not apply to properties that are
recipients of Section 8 rental assistance
unless they are recipients of other
Federal funding covered by the Section
3 statute. A RAD transaction is a
conversion at a moment in time and,
subsequent to the conversion, the
property is governed by the Section 8
requirements. HUD has administratively
applied Section 3 during the RAD-
related construction period even though
not required by the RAD statute or the
Section 3 statute. See RAD Notice
Revision 4 and RAD program
documents.” HUD has declined to
extend Section 3 to the Section 8
portfolio, as that would be a significant
expansion of the Section 3 statute’s
parameters. HUD has defined “Targeted

6 HUD’s FY2020 Congressional Justification for
President’s Budget, https://www.hud.gov/sites/
dfiles/CFO/documents/2020HUDCongressional
Justifications4-2-19.pdf.

7Rental Assistance Demonstration—Final
Implementation, Revision 4 Notice H-2019-09
PIH-2019-23 (HA), issued September 5, 2019.
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Section 3 workers” to include residents
of public housing and Section 8
housing, which means that HUD
funding recipients must report on hiring
of these types of HUD-assisted tenants,
which includes tenants of RAD-
converted Section 8 properties.

Notice of Funding Availability (NOFA)

One commenter wrote in support of
the NOFA certification’s removal.
Several commenters supported the
current requirement that NOFA
applicants submit a certification of
intent to comply with Section 3
requirements along with a statement of
their proposed Section 3 activities.
Commenters noted that performance
among PHAs, developers, and
contractors varies greatly when it comes
to meeting Section 3 requirements. One
commenter gave an example where a
contractor might merely hold a job fair
and interview any qualified Section 3
residents who apply, while another
might make Section 3 hiring a condition
of all major subcontract awards, contract
with a community organization to
conduct outreach and referral services,
establish a pre-construction and/or on-
the-job training program, provide job
coaching and other supports, and retain
Section 3 workers after completion of
the Section 3 project. Commenters went
on to state that using a bidder’s past
Section 3 performance and the quality
of their proposed Section 3 plan can
have a profound effect on the quality of
economic opportunities provided to
Section 3 residents.

HUD Response: HUD decided to
continue with the change in the
proposed rule and to omit specific
requirements for Notices of Funding
Availability (NOFA) in the final rule;
however, the final rule will require that
all NOFAs issued by HUD that
announce the availability of funding
covered by section 75.3 will include
notice that part 75 is applicable to the
funding and may include, as
appropriate for specific NOFAs, points
or bonus points for Section 3 plans.
Where Section 3 is applicable, the
inclusion of specific requirements in the
regulation regarding the NOFA does not
change the recipient’s obligation to have
a compliant Section 3 implementation
strategy. Similarly, where Section 3 is
not applicable, the regulatory language
would not apply. The presence or
absence of the NOFA clause in the
regulation has no effect on applicability
of Section 3. HUD anticipates that
program offices will include scoring for
Section 3 plans where relevant and
exclude Section 3 scoring where the
nature of the grant being awarded is
incompatible with Section 3 endeavors

(such as funding for sweat-equity
homeownership initiatives). HUD is in
the process of developing improved
databases to inform program offices,
funding recipients, and the public-at-
large regarding Section 3-covered
projects and the outcomes achieved.
HUD hopes that these databases, plus
anticipated technical assistance to
disseminate information regarding
Section 3 best practices, will provide a
foundation for more impactful
implementation of Section 3 over time.

Professional Services Exclusion

Commenters stated HUD should
retain the 3% benchmark for
professional services contracts, as it is
not uncommon for professional services
companies to meet the qualifications of
a Section 3 business concern. It helps
businesses who employ workers who
were low-income when they were hires
or businesses who were started by low-
income or public housing residents that
have grown professionally to provide
employment opportunities to other low-
income people.

Other commenters noted excluding
professional services positions—
typically higher paying, higher career
growth—would effectively limit Section
3 workers to construction services,
diminishing the potential positive
impact of the statute. Ultimately, it will
not provide HUD with adequate data on
positive or negative impacts of Section
3’s intended goals. The intended goal of
the Section 3 statute is to positively
impact the lives of HUD assisted
residents through meaningful job
placement and training that will
ultimately lead to greater self-
sufficiency. The current rule includes a
goal of 30% of new hires in
management and administrative jobs,
technical, professional, building trades,

and non-construction jobs and all levels.

Professional service jobs include
accounting, legal services, financial
consulting, architectural and
engineering services. The proposed rule
indicates that professional services will
be excluded from benchmarking
requirements, but HUD will allow
voluntary reporting of these workers. A
commenter suggested maintaining the
current rule’s requirement of reporting
on professional services but moving to
total labor hours worked in both
construction and non-construction
services, and better tracking this data
through streamlined reporting systems.
Other commenters supported
excluding professional services from
benchmarking requirements while
allowing voluntary reporting of such
workers; excluding certain types of
contracts such as material and supply,
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and professional service; and excluding
professional services from covered
activities and suggested adding a
benchmark for training activities. One
commenter noted it experienced the
same challenges as other HUD partners
in meeting Section 3 goals when
working with professional service
vendors. However, the commenter
noticed that in some cases vendors can
carve out small segments of highly
skilled work or training for low-income
residents (e.g., providing an internship
or hiring a recent graduate to perform a
small scope of work.) While the rule
allows voluntary participation of
professional service vendors,
commenter suggests that HUD give
discretion to recipients to mandate
Section 3 participation by these
partners, without necessarily holding
them to specific benchmarks like
contractors.

HUD Response: HUD acknowledges
that there are occasions when employers
can create opportunities for Section 3
employment in the professional services
context, and HUD lauds these efforts. At
the same time, data indicate that there
are relatively few such opportunities for
Section 3 hiring in professional services
fields such as legal services and civil
engineering. Many of the positions
within these professional services fields
require specialized degrees and in many
cases the hiring is not directly tracked
to a specific Federally funded project or
activity. To ensure that the carve-out for
professional services is relatively
narrow, however, HUD has revised the
definition of professional services.
While keeping the modified exclusion
for professional services in the final
rule, HUD notes that the reporting
structure in the proposed rule allows a
recipient to count as Section 3 labor
hours and as Targeted Section 3 labor
hours any work performed by a Section
3 worker or a Targeted Section 3 worker
(i.e., in the numerator of the
calculation), even when the professional
services as a whole are not counted in
the baseline reporting (i.e., in the
denominator of the calculation). The
effect of this reporting structure is to
give a recipient a bonus if they are able
to report Section 3 hours in the
professional services context. As
referenced in the comments, vendors
can sometimes create opportunities in
the professional services context, and
HUD seeks to reward this behavior. In
addition, recipients are provided
significant discretion in how they seek
to implement their Section 3
obligations. A recipient could elect to
require, at the local level, additional
Section 3 obligations with respect to

professional services through the terms
of the funding contract.

V. Findings and Certifications

Regulatory Review—Executive Orders
12866 and 13563

Under Executive Order 12866
(Regulatory Planning and Review), a
determination must be made whether a
regulatory action is significant and,
therefore, subject to review by the Office
of Management and Budget (OMB) in
accordance with the requirements of the
order. Executive Order 13563
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are “outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
with what has been learned.” Executive
Order 13563 also directs that, where
relevant, feasible, and consistent with
regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public.

This rule was determined to be a
“significant regulatory action” as
defined in Section 3(f) of the order
(although not an economically
significant regulatory action under the
order). Consistent with Executive Order
13563, this rule creates new part 75
regulations that would replace the part
135 regulations, with the intention to
make compliance with Section 3 more
effective and less burdensome, and
therefore, help to contribute to job
creation for low- and very low-income
persons. HUD has prepared a Regulatory
Impact Analysis (RIA) that addresses the
rule’s costs and benefits. HUD’s RIA is
part of the docket file for this rule.

The docket file is available for public
inspection in the Regulations Division,
Office of the General Counsel, Room
10276, 451 7th Street SW, Washington,
DC 20410-0500. Due to security
measures at the HUD Headquarters
building, please schedule an
appointment to review the docket file by
calling the Regulations Division at 202—
402-3055 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at toll-free 800-877-8339.

Environmental Impact

The final rule does not direct, provide
for assistance or loan and mortgage
insurance for, or otherwise govern or
regulate, real property acquisition,
disposition, leasing, rehabilitation,
alteration, demolition, or new

construction, or establish, revise, or
provide for standards for construction or
construction materials, manufactured
housing, or occupancy. Accordingly,
under 24 CFR 50.19(c)(1), this rule is
categorically excluded from
environmental review under the
National Environmental Policy Act of
1969 (42 U.S.C. 4321).

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) (UMRA)
establishes requirements for Federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and on the private
sector. This proposed rule does not
impose a Federal mandate on any state,
local, or tribal government, or on the
private sector, within the meaning of
UMRA.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) generally requires an
agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. As has been
discussed in this preamble, this rule
updates HUD’s Section 3 regulations
and replace them with a new 24 CFR
part 75, for which the objective is to
increase employment opportunities for
low- and very low-income persons and
businesses that are owned by or employ
such persons. These entities generally
are small and therefore strengthening
the requirements of Section 3 should
benefit small businesses that are Section
3 business concerns. This rule also
considers the burden on small public
housing agencies (PHAs), defined in this
rule as a PHA that manages or operates
fewer than 250 public housing units,
and reduces the burden on them
through a new streamlined reporting
process that would not require them to
report labor hours or new hires. There
are approximately 2,950 PHAs, of which
approximately 2,250 are small.

As more fully discussed in the
accompanying RIA, the number of
economic opportunities generated for
Section 3 residents and businesses will
not increase to the degree that this rule
would have a significant economic
impact on a substantial number of small
entities. In addition, for those small
entities that must comply with this rule,
the changes made by this proposed rule
are designed to reduce burden on them,
as well as all recipients. The current
recordkeeping and reporting
requirements for Section 3 is 90,180
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hours with a cost of $1,817,000. HUD
estimated that this new rule will reduce
the number of hours by 68 percent to
25,910 hours. The biggest reduction will
be for small PHAs that will no longer
need to do quantitative analysis with a
total estimated time saving of 12,375
hours with a cost of $281,036, or
approximately $125 for small PHAs.
HUD also anticipates an across the
board savings in recordkeeping given
the time savings resulting from less time
reporting new hires as a separate metric.
For these reasons, HUD has determined
that this rule would not have a
significant economic impact on a
substantial number of small entities.

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federalism
implications if the rule either: (1)
Imposes substantial direct compliance
costs on State and local governments
and is not required by statute, or (2)
preempts State law, unless the agency
meets the consultation and funding
requirements of Section 6 of the
Executive Order. This final rule does
not have federalism implications and
does not impose substantial direct
compliance costs on State and local
governments nor preempt state law
within the meaning of the Executive
Order.

Paperwork Reduction Act

Currently, 24 CFR part 135 requires
that all recipients track and report
Section 3 information to HUD, includes
prescriptive contractual language,
requires compliance by contractors of
the Section 3 requirements, contains
reporting and recordkeeping
requirements, and provides for the filing
of Section 3 complaints. SPEARS is the
main site in which HUD captures the
number of Section 3 residents hired and
the number of contracts awarded to
Section 3 business concerns. The
existing information collection
requirement for these requirements has

been approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520) and assigned
OMB control number 2529-0043.

The rule would change the existing
reporting requirement to decrease
qualitatively those who need to report,
excluding small PHAs and recipients of
Section 3 projects under the $200,000
threshold, and require reporting only
once a year by recipients of completed
projects. HUD provides in §§ 75.15 and
75.25 that recipients would be required
to submit reports to HUD annually
either in a qualitative form or
quantitative form. HUD includes all the
large PHASs in the § 75.15(a) reporting
number for reporting on the Section 3
benchmarks and estimates 2 hours to
track and report annually given the
amount of funds handled by these
PHAs. HUD also estimates that a PHA
will employ approximately seven
contractors or subcontractors each fiscal
year that would need to track and report
up to the PHA, each at one-half an hour
for reporting time. Lastly, HUD
estimates that 5 percent of the 700 large
PHAs may fail the Section 3
benchmarks and would need to report
on their qualitative efforts along with
the 2,250 small PHAs and estimates that
such reporting would take one-half an
hour.

As for § 75.25(a), HUD estimates that
66 percent of most program recipients
would complete projects in a fiscal year
that need to be reported except that for
the HOME program, HUD estimates that
90 percent of HOME recipients would
complete projects in a fiscal year, at an
estimate of 3,600 recipients. Given these
projects are more diverse in size, HUD
estimates that the average time to report
on the Section 3 benchmarks for
recipients would be 1 hour. HUD also
estimates that a Section 3 project will
engage approximately five contractors or
subcontractors each fiscal year that
would also need to track and report up
to the Section 3 project recipient, each

at one-half an hour for reporting time.
Lastly, HUD estimates that 5 percent of
the 3,600 recipients may fail the Section
3 benchmarks and would need to report
on their qualitative efforts and estimates
that such reporting would take one-half
an hour.

HUD also notes that the rule no longer
requires the inclusion of prescriptive
contractual language. See §§ 75.17 and
75.27. HUD believes that this change
will result in a de minimis upfront
burden related to updating contracts, if
recipients, subrecipients, and
contractors chose to do so, but that
removing the requirement will actually
reduce burden on recipients,
subrecipients, and contractors on a
sustained basis by giving them
flexibility to use alternative or existing
contractual language. HUD also
provides for recordkeeping
requirements at § 75.31 and believes
that the maintaining of records by
recipients will take a recipient
approximately 2 hours. However, HUD
notes that some programs, such as
HOME, already have recordkeeping
requirements that are part of existing
approved Information Collection
Requests and, thus, excludes those
programs from the burden matrix.
Lastly, HUD maintains the option for
individuals to file complaints and
retains the frequency number that was
in the existing Section 3 reporting
burden.

In accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number. The current recordkeeping
requirements for Section 3 is 90,180
hours with a cost of $1,817,000. HUD
estimates that this new rule will reduce
the number of hours by 68 percent to
25,910 hours for a total cost savings of
approximately $1.2 million. The overall
reporting and recordkeeping burden is
estimated as follows:

Frequency of Burden hour Hourly cost
Information collection rglsupmort:g;r?tfs resgonse);er per Annuhe:)lubr:rden pgr Annual cost
annum response response

§75.15(a) Labor Hour or New Hire Re-

porting for PHA .......ccccvvverericeneenenen. 700 1 2 1,400 $22.71 $31,794.00
§75.15(a) Labor Hour or New Hire Re-
porting for Contractors or Subcontrac-

tors:of PHAS ausssssmmssisimvsssssame 4,900 1 0.5 2,450 22.71 55,639.50
§75.15(b)—(d) Qualitative Reporting for

L T ITETITIE 2,300 1 0.5 1,150 22.71 26,116.50
§75.25(a) Labor Hour Reporting for Sec-

tion 3 Projects .sisicasssiasssvssasssass 3,600 1 1 3,600 22.71 81,756.00
§75.25(a) Labor Hour Reporting for Con-
tractors and Subcontractors on Section

B Projects .....ccoevevninienenieneeseeirsnenns 10,800 1 0.5 5,400 22.71 122,634.00
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Frequency of Burden hour Hourly cost
Information collection rg‘:";gg;r?tfs response per per Annuhagut:grden per Annual cost
P annum response response
§75.25(b) Qualitative Reporting for Sec-
tion 3 Projects .....ccccevveveeveneecieecnnennann 180 1 0.5 90 22.71 2,043.90
§ 75.31 Recordkeeping 5,900 1 2 11,800 22,71 267,978.00
§75.33 Complaints .......ccceeeeevereecrnnreerinnens 20 1 1 20 10.00 200.00
Lo | s (rre———— re——— RN 25,910 | cvvrerrerieneiieenns 588,161.90

HUD will update the appropriate
OMB control number 2529-0043 to
reflect this reduction in burden.

Congressional Review of Final Rules

The Office of Information and
Regulatory Affairs has determined that
this final rule is not a major rule, as
defined by 5 U.S.C. 804, for purposes of
congressional review of agency
rulemaking pursuant to the
Congressional Review Act, Public Law
104-121, sec. 251, 110 Stat. 868, 873
(codified at 5 U.S.C. 804). This rule will
not result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based companies to compete
with foreign-based companies in
domestic and export markets.

ist of Subjects
24 CFR Part 5

Administrative practice and
procedure, Aged, Claims, Crime,
Government contracts, Grant programs-
housing and community development,
Individuals with disabilities,
Intergovernmental relations, Loan
programs-housing and community
development, Low- and moderate-
income housing, Mortgage insurance,
Penalties, Pets, Public housing, Rent
subsidies, Reporting and recordkeeping
requirements, Social security,
Unemployment compensation, Wages.

24 CFR Part 14

Claims, Equal access to justice,
Lawyers, Reporting and recordkeeping
requirements.

24 CFR Part 75

Administrative practice and
procedure, Community development,
Government contracts, Grant
programs—housing and community
development, Housing, Loan
programs—housing and community
development, Reporting and
recordkeeping requirements, Small
businesses.

O
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24 CFR Part 91

Aged, Grant programs-housing and
community development, Homeless,
Individuals with disabilities, Low- and
moderate-income housing, Reporting
and recordkeeping requirements.

24 CFR Part 92

Administrative practice and
procedure, Low- and moderate-income
housing, Manufactured homes, Rent
subsidies, Reporting and recordkeeping
requirements.

24 CFR Part 93

Administrative practice and
procedure, Grant programs-housing and
community development, Low- and
moderate-income housing,
Manufactured homes, Rent subsidies,
Reporting and recordkeeping
requirements.

24 CFR Part 135

Administrative practice and
procedure, Community development,
Equal employment opportunity,
Government contracts, Grant
programs—housing and community
development, Housing, Loan
programs—housing and community
development, Reporting and
recordkeeping requirements, Small
businesses.

24 CFR Part 266

Intergovernmental relations, Low- and
moderate-income housing, Mortgage
insurance, Reporting and recordkeeping
requirements.

24 CFR Part 570

Administrative practice and
procedure, American Samoa,
Community development block grants,
Grant programs-education, Grant
programs-housing and community
development, Guam, Indians, Loan
programs-housing and community
development, Low- and moderate-
income housing, Northern Mariana
Islands, Pacific Islands Trust Territory,
Puerto Rico, Reporting and
recordkeeping requirements, Student
aid, Virgin Islands.
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24 CFR Part 576

Community facilities, Grant programs-
housing and community development,
Grant programs-social programs,
Homeless, Reporting and recordkeeping
requirements.

24 CFR Part 578

Community development,
Community facilities, Grant programs-
housing and community development,
Grant programs-social programs,
Homeless, Reporting and recordkeeping
requirements.

24 CFR Part 905

Grant programs-housing and
community development, Public
housing, Reporting and recordkeeping
requirements.

24 CFR Part 964

Grant programs-housing and
community development, Public
housing, Reporting and recordkeeping
requirements.

24 CFR Part 983

Grant programs-housing and
community development, Low- and
moderate-income housing, Rent
subsidies, Reporting and recordkeeping
requirements.

24 CFR Part 1000

Aged, Community development block
grants, Grant programs-housing and
community development, Grant
programs-Indians, Indians, Individuals
with disabilities, Public housing,
Reporting and recordkeeping
requirements.

Accordingly, for the reasons described
in the preamble, under the authority 12
U.S.C. 1701u; 42 U.S.C. 3535(d), HUD
amends 24 CFR parts 5, 14, 75, 91, 92,
93, 135, 266, 570, 576, 578, 905, 964,
983, and 1000 as follows:

PART 5—GENERAL HUD PROGRAM
REQUIREMENTS; WAIVERS

m 1. The authority for part 5 is revised
to read as follows:

Authority: 12 U.S.C. 1701u and 1701x; 42
U.S.C. 1437a, 1437c, 1437d, 14371, 1437n,
3535(d); Sec. 327, Pub. L. 109-115, 119 Stat.
2936; Sec. 607, Pub. L. 109-115, 119 Stat.
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3051 (42 U.S.C. 14043e et seq.); E.O. 13279,
67 FR 77141, 3 CFR, 2002 Comp., p. 258; and
E.O. 13559, 75 FR 71319, 3 CFR 2010 Comp.,
p. 273.

§5.105 [Amended]

m 2. Amend § 5.105(a) by removing “;
section 3 of the Housing and Urban
Development Act of 1968 (12 U.S.C.
1701u) and implementing regulations at
24 CFR part 135.”

PART 14—IMPLEMENTATION OF THE
EQUAL ACCESS TO JUSTICE ACT IN
ADMINISTRATIVE PROCEEDINGS

m 3. The authority for part 14 continues
to read as follows:

Authority: 5 U.S.C. 504(c)(1); 42 U.S.C.
3535(d).

§14.115 [Amended]

m 4. Amend § 14.115 by removing and
reserving paragraph (a)(5).
m 5. Add part 75 to read as follows:

PART 75—ECONOMIC
OPPORTUNITIES FOR LOW- AND
VERY LOW-INCOME PERSONS

Subpart A—General Provisions

Sec.
75.1
75.3
75.5
75.7

Purpose.

Applicability.

Definitions.

Requirements applicable to HUD
NOFAs for Section 3 covered programs.

Subpart B—Additional Provisions for Public
Housing Financial Assistance

75.9 Requirements.

75.11 Targeted Section 3 worker for public
housing financial assistance.

75.13 Section 3 safe harbor.

75.15 Reporting.

75.17 Contract provisions.

Subpart C—Additional Provisions for
Housing and Community Development
Financial Assistance

75.19 Requirements.

75.21 Targeted Section 3 worker for
housing and community development
financial assistance.

75.23 Section 3 safe harbor.

75.25 Reporting.

75.27 Contract provisions.

Subpart D—Provisions for Multiple Funding
Sources, Recordkeeping and Compliance
75.29 Multiple funding sources.

75.31 Recordkeeping.

75.33 Compliance.

Authority: 12 U.S.C. 1701u; 42 U.S.C.
3535(d).

Subpart A—General Provisions

§75.1 Purpose.

This part establishes the requirements
to be followed to ensure the objectives
of Section 3 of the Housing and Urban
Development Act of 1968 (12 U.S.C.

1701u) (Section 3) are met. The purpose
of Section 3 is to ensure that economic
opportunities, most importantly
employment, generated by certain HUD
financial assistance shall be directed to
low- and very low-income persons,
particularly those who are recipients of
government assistance for housing or
residents of the community in which
the Federal assistance is spent.

§75.3 Applicability.

(a) General applicability. Section 3
applies to public housing financial
assistance and Section 3 projects, as
follows:

(1) Public housing financial
assistance. Public housing financial
assistance means:

(i) Development assistance provided
pursuant to section 5 of the United
States Housing Act of 1937 (the 1937
Act);

(ii) Operations and management
assistance provided pursuant to section
9(e) of the 1937 Act;

(iii) Development, modernization, and
management assistance provided
pursuant to section 9(d) of the 1937 Act;
and

(iv) The entirety of a mixed-finance
development project as described in 24
CFR 905.604, regardless of whether the
project is fully or partially assisted with
public housing financial assistance as
defined in paragraphs (a)(1)(i) through
(iii) of this section.

(2) Section 3 projects. (i) Section 3
projects means housing rehabilitation,
housing construction, and other public
construction projects assisted under
HUD programs that provide housing and
community development financial
assistance when the total amount of
assistance to the project exceeds a
threshold of $200,000. The threshold is
$100,000 where the assistance is from
the Lead Hazard Control and Healthy
Homes programs, as authorized by
Sections 501 or 502 of the Housing and
Urban Development Act of 1970 (12
U.S.C. 1701z-1 or 1701z-2), the Lead-
Based Paint Poisoning Prevention Act
(42 U.S.C 4801 et seq.); and the
Residential Lead-Based Paint Hazard
Reduction Act of 1992 (42 U.S.C. 4851
et seq.). The project is the site or sites
together with any building(s) and
improvements located on the site(s) that
are under common ownership,
management, and financing.

(ii) The Secretary must update the
thresholds provided in paragraph
(a)(2)(i) of this section not less than once
every 5 years based on a national
construction cost inflation factor
through Federal Register notice not
subject to public comment. When the
Secretary finds it is warranted to ensure

compliance with Section 3, the
Secretary may adjust, regardless of the
national construction cost factor, such
thresholds through Federal Register
notice, subject to public comment.

(iii) The requirements in this part
apply to an entire Section 3 project,
regardless of whether the project is fully
or partially assisted under HUD
programs that provide housing and
community development financial
assistance.

(b) Contracts for materials. Section 3
requirements do not apply to material
supply contracts.

(c) Indian and Tribal preferences.
Contracts, subcontracts, grants, or
subgrants subject to Section 7(b) of the
Indian Self-Determination and
Education Assistance Act (25 U.S.C.
5307(b)) or subject to tribal preference
requirements as authorized under 101(k)
of the Native American Housing
Assistance and Self-Determination Act
(25 U.S.C. 4111(k)) must provide
preferences in employment, training,
and business opportunities to Indians
and Indian organizations, and are
therefore not subject to the requirements
of this part.

(d) Other HUD assistance and other
Federal assistance. Recipients that are
not subject to Section 3 are encouraged
to consider ways to support the purpose
of Section 3.

§75.5 Definitions.

The terms HUD, Public housing, and
Public Housing Agency (PHA) are
defined in 24 CFR part 5. The following
definitions also apply to this part:

1937 Act means the United States
Housing Act of 1937, 42 U.S.C. 1437 et
seq.

Contractor means any entity entering
into a contract with:

(1) A recipient to perform work in
connection with the expenditure of
public housing financial assistance or
for work in connection with a Section
3 project; or

(2) A subrecipient for work in
connection with a Section 3 project.

Labor hours means the number of
paid hours worked by persons on a
Section 3 project or by persons
employed with funds that include
public housing financial assistance.

Low-income person means a person as
defined in Section 3(b)(2) of the 1937
Act.

Material supply contracts means
contracts for the purchase of products
and materials, including, but not limited
to, lumber, drywall, wiring, concrete,
pipes, toilets, sinks, carpets, and office
supplies.

Professional services means non-
construction services that require an

CITY OF HOUSTON
HOUSING AND
COMMUNITY

DEVELOPMENT



DocusSign Envelope ID: 17546A03-D434-4716-B2E1-28609203FB36

Federal Register/Vol. 85, No. 189/ Tuesday, September 29, 2020/Rules and Regulations

61563

advanced degree or professional
licensing, including, but not limited to,
contracts for legal services, financial
consulting, accounting services,
environmental assessment, architectural
services, and civil engineering services.

Public housing financial assistance
means assistance as defined in
§75.3(a)(1).

Public housing project is defined in
24 CFR 905.108.

Recipient means any entity that
receives directly from HUD public
housing financial assistance or housing
and community development assistance
that funds Section 3 projects, including,
but not limited to, any State, local
government, instrumentality, PHA, or
other public agency, public or private
nonprofit organization.

Section 3 means Section 3 of the
Housing and Urban Development Act of
1968, as amended (12 U.S.C. 1701u).

Section 3 business concern means:

(1) A business concern meeting at
least one of the following criteria,
documented within the last six-month
period:

(i) It is at least 51 percent owned and
controlled by low- or very low-income
persons;

(i) Over 75 percent of the labor hours
performed for the business over the
prior three-month period are performed
by Section 3 workers; or

(iii) It is a business at least 51 percent
owned and controlled by current public
housing residents or residents who
currently live in Section 8-assisted
housing.

(2) T%e status of a Section 3 business
concern shall not be negatively affected
by a prior arrest or conviction of its
owner(s) or employees.

(3) Nothing in this part shall be
construed to require the contracting or
subcontracting of a Section 3 business
concern. Section 3 business concerns
are not exempt from meeting the
specifications of the contract.

Section 3 project means a project
defined in § 75.3(a)(2).

Section 3 worker means:

(1) Any worker who currently fits or
when hired within the past five years fit
at least one of the following categories,
as documented:

(i) The worker’s income for the
previous or annualized calendar year is
below the income limit established by
HUD.

(ii) The worker is employed by a
Section 3 business concern.

(iii) The worker is a YouthBuild
participant.

(2) The status of a Section 3 worker
shall not be negatively affected by a
prior arrest or conviction.

(3) Nothing in this part shall be
construed to require the employment of
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someone who meets this definition of a
Section 3 worker. Section 3 workers are
not exempt from meeting the
qualifications of the position to be
filled.

Section 8-assisted housing refers to
housing receiving project-based rental
assistance or tenant-based assistance
under Section 8 of the 1937 Act.

Service area or the neighborhood of
the project means an area within one
mile of the Section 3 project or, if fewer
than 5,000 people live within one mile
of a Section 3 project, within a circle
centered on the Section 3 project that is
sufficient to encompass a population of
5,000 people according to the most
recent U.S. Census.

Small PHA means a public housing
authority that manages or operates fewer
than 250 public housing units.

Subcontractor means any entity that
has a contract with a contractor to
undertake a portion of the contractor’s
obligation to perform work in
connection with the expenditure of
public housing financial assistance or
for a Section 3 project.

Subrecipient has the meaning
provided in the applicable program
regulations or in 2 CFR 200.93.

Targeted Section 3 worker has the
meanings provided in §§ 75.11, 75.21, or
75.29, and does not exclude an
individual that has a prior arrest or
conviction.

Very low-income person means the
definition for this term set forth in
section 3(b)(2) of the 1937 Act.

YouthBuild programs refers to
YouthBuild programs receiving
assistance under the Workforce
Innovation and Opportunity Act (29
U.S.C. 3226).

§75.7 Requirements applicable to HUD
NOFAs for Section 3 covered programs.
All notices of funding availability
(NOFAs) issued by HUD that announce
the availability of funding covered by
§ 75.3 will include notice that this part
is applicable to the funding and may
include, as appropriate for the specific
NOFA, points or bonus points for the
quality of Section 3 plans.

Subpart B—Additional Provisions for
Public Housing Financial Assistance

§75.9 Requirements.

(a) Employment and training. (1)
Consistent with existing Federal, state,
and local laws and regulations, PHAs or
other recipients receiving public
housing financial assistance, and their
contractors and subcontractors, must
make their best efforts to provide
employment and training opportunities
generated by the public housing

financial assistance to Section 3
workers.

(2) PHAS or other recipients, and their
contractors and subcontractors, must
make their best efforts described in
paragraph (a)(1) of this section in the
following order of priority:

(i) To residents of the public housing
projects for which the public housing
financial assistance is expended;

(ii) To residents of other public
housing projects managed by the PHA
that is providing the assistance or for
residents of Section 8-assisted housing
managed by the PHA;

(iii) To participants in YouthBuild
programs; and

(iv) To low- and very low-income
persons residing within the
metropolitan area (or nonmetropolitan
county) in which the assistance is
expended.

(b) Contracting. (1) Consistent with
existing Federal, state, and local laws
and regulations, PHAs and other
recipients of public housing financial
assistance, and their contractors and
subcontractors, must make their best
efforts to award contracts and
subcontracts to business concerns that
provide economic opportunities to
Section 3 workers.

(2) PHAs and other recipients, and
their contractors and subcontractors,
must make their best efforts described in
paragraph (b)(1) of this section in the
following order of priority:

(i) To Section 3 business concerns
that provide economic opportunities for
residents of the public housing projects
for which the assistance is provided;

(ii) To Section 3 business concerns
that provide economic opportunities for
residents of other public housing
projects or Section-8 assisted housing
managed by the PHA that is providing
the assistance;

(iii) To YouthBuild programs; and
(iv) To Section 3 business concerns

that provide economic opportunities to
Section 3 workers residing within the
metropolitan area (or nonmetropolitan
county) in which the assistance is
provided.

§75.11 Targeted Section 3 worker for
public housing financial assistance.

(a) Targeted Section 3 worker. A
Targeted Section 3 worker for public
housing financial assistance means a
Section 3 worker who is:

(1) A worker employed by a Section
3 business concern; or

(2) A worker who currently fits or
when hired fit at least one of the
following categories, as documented
within the past five years:

(i) A resident of public housing or
Section 8-assisted housing;
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(ii) A resident of other public housing
projects or Section 8-assisted housing
managed by the PHA that is providing
the assistance; or

(iii) A YouthBuild participant.

(b) [Reserved]

§75.13 Section 3 safe harbor.

(a) General. PHAs and other
recipients will be considered to have
complied with requirements in this part,
in the absence of evidence to the
contrary, if they:

(1) Certify that they have followed the
prioritization of effort in § 75.9; and

(2) Meet or exceed the applicable
Section 3 benchmarks as described in
paragraph (b) of this section.

(b) Establishing benchmarks. (1) HUD
will establish Section 3 benchmarks for
Section 3 workers or Targeted Section 3
workers or both through a document
published in the Federal Register. HUD
may establish a single nationwide
benchmark for Section 3 workers and a
single nationwide benchmark for
Targeted Section 3 workers, or may
establish multiple benchmarks based on
geography, the type of public housing
financial assistance, or other variables.
HUD will update the benchmarks
through a document published in the
Federal Register, subject to public
comment, not less frequently than once
every 3 years. Such notice shall include
aggregate data on labor hours and the
proportion of PHAs and other recipients
meeting benchmarks, as well as other
metrics reported pursuant to § 75.15 as
deemed appropriate by HUD, for the 3
most recent reporting years.

(2) In establishing the Section 3
benchmarks, HUD may consider the
industry averages for labor hours
worked by specific categories of workers
or in different localities or regions;
averages for labor hours worked by
Section 3 workers and Targeted Section
3 workers as reported by recipients
pursuant to this section; and any other
factors HUD deems important. In
establishing the Section 3 benchmarks,
HUD will exclude professional services
from the total number of labor hours as
such hours are excluded from the total
number of labor hours to be reported per
§ 75.15(a)(4).

(3) Section 3 benchmarks will consist
of the following two ratios:

(i) The number of labor hours worked
by Section 3 workers divided by the
total number of labor hours worked by
all workers funded by public housing
financial assistance in the PHA’s or
other recipient’s fiscal year.

(ii) The number of labor hours worked
by Targeted Section 3 workers, as
defined in § 75.11(a), divided by the
total number of labor hours worked by
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all workers funded by public housing
financial assistance in the PHA’s or
other recipient’s fiscal year.

§75.15 Reporting.

(a) Reporting of labor hours. (1) For
public housing financial assistance,
PHAs and other recipients must report
in a manner prescribed by HUD:

(i) The total number of labor hours
worked;

(ii) The total number of labor hours
worked by Section 3 workers; and

(iii) The total number of labor hours
worked by Targeted Section 3 workers.

(2) Section 3 workers’ and Targeted
Section 3 workers’ labor hours may be
counted for five years from when their
status as a Section 3 worker or Targeted
Section 3 worker is established pursuant
to § 75.31.

(3) The labor hours reported under
paragraph (a)(1) of this section must
include the total number of labor hours
worked with public housing financial
assistance in the fiscal year of the PHA
or other recipient, including labor hours
worked by any contractors and
subcontractors that the PHA or other
recipient is required, or elects pursuant
to paragraph (a)(4) of this section, to
report.

(4) PHAs and other recipients
reporting under this section, as well as
contractors and subcontractors who
report to PHAs and recipients, may
report labor hours by Section 3 workers,
under paragraph (a)(1)(ii) of this section,
and labor hours by Targeted Section 3
workers, under paragraph (a)(1)(iii) of
this section, from professional services
without including labor hours from
professional services in the total number
of labor hours worked under paragraph
(a)(1)(@) of this section. If a contract
covers both professional services and
other work and the PHA, other
recipient, contractor, or subcontractor
chooses not to report labor hours from
professional services, the labor hours
under the contract that are not from
professional services must still be
reported.

(5) PHAs and other recipients may
report on the labor hours of the PHA,
the recipient, a contractor, or a
subcontractor based on the employer’s
good faith assessment of the labor hours
of a full-time or part-time employee
informed by the employer’s existing
salary or time and attendance based
payroll systems, unless the project or
activity is otherwise subject to
requirements specifying time and
attendance reporting.

(b) Additional reporting if Section 3
benchmarks are not met. If the PHA’s or
other recipient’s reporting under
paragraph (a) of this section indicates

that the PHA or other recipient has not
met the Section 3 benchmarks described
in § 75.13, the PHA or other recipient
must report in a form prescribed by
HUD on the qualitative nature of its
Section 3 compliance activities and
those of its contractors and
subcontractors. Such qualitative efforts
may, for example, include but are not
limited to the following:

(1) Engaged in outreach efforts to
generate job applicants who are
Targeted Section 3 workers.

(2) Provided training or
apprenticeship opportunities.

(3) Provided technical assistance to
help Section 3 workers compete for jobs
(e.g., resume assistance, coaching).

(4) Provided or connected Section 3
workers with assistance in seeking
employment including: drafting
resumes, preparing for interviews, and
finding job opportunities connecting
residents to job placement services.

(5) Held one or more job fairs.

(6) Provided or referred Section 3
workers to services supporting work
readiness and retention (e.g., work
readiness activities, interview clothing,
test fees, transportation, child care).

(7) Provided assistance to apply for/or
attend community college, a four-year
educational institution, or vocational/
technical training.

(8) Assisted Section 3 workers to
obtain financial literacy training and/or
coaching.

(9) Engaged in outreach efforts to
identify and secure bids from Section 3
business concerns.

(10) Provided technical assistance to
help Section 3 business concerns
understand and bid on contracts.

(11) Divided contracts into smaller
jobs to facilitate participation by Section
3 business concerns.

(12) Provided bonding assistance,
guaranties, or other efforts to support
viable bids from Section 3 business
concerns.

(13) Promoted use of business
registries designed to create
opportunities for disadvantaged and
small businesses.

(14) Outreach, engagement, or
referrals with the state one-stop system
as defined in Section 121(e)(2) of the
Workforce Innovation and Opportunity
Act.

(c) Reporting frequency. Unless
otherwise provided, PHAs or other
recipients must report annually to HUD
under paragraph (a) of this section, and,
where required, under paragraph (b) of
this section, in a manner consistent with
reporting requirements for the
applicable HUD program.

(d) Reporting by Small PHAs. Small
PHAs may elect not to report under
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paragraph (a) of this section. Small
PHAs that make such election are
"equired to report on their qualitative
offorts, as described in paragraph (b) of
this section, in a manner consistent with
reporting requirements for the
applicable HUD program.

§75.17 Contract provisions.

(a) PHAS or other recipients must
include language in any agreement or
contract to apply Section 3 to
contractors.

(b) PHAS or other recipients must
require contractors to include language
in any contract or agreement to apply
Section 3 to subcontractors.

(c) PHAS or other recipients must
require all contractors and
subcontractors to meet the requirements
of § 75.9, regardless of whether Section
3 language is included in contracts.

Subpart C—Additional Provisions for
Housing and Community Development
Financial Assistance

§75.19 Requirements.

(a) Employment and training. (1) To
the greatest extent feasible, and
consistent with existing Federal, state,
and local laws and regulations,
recipients covered by this subpart shall
ensure that employment and training
opportunities arising in connection with
Section 3 projects are provided to
Section 3 workers within the
metropolitan area (or nonmetropolitan
county) in which the project is located.

(2) Where feasible, priority for
opportunities and training described in
paragraph (a)(1) of this section should
be given to:

(i) Section 3 workers residing within
the service area or the neighborhood of
the project, and

(ii) Participants in YouthBuild
programs.

(b) Contracting. (1) To the greatest
extent feasible, and consistent with
existing Federal, state, and local laws
and regulations, recipients covered by
this subpart shall ensure contracts for
work awarded in connection with
Section 3 projects are provided to
business concerns that provide
economic opportunities to Section 3
workers residing within the
metropolitan area (or nonmetropolitan
county) in which the project is located.

(2) Where feasible, priority for
contracting opportunities described in
paragraph (b)(1) of this section should
be given to:

(i) Section 3 business concerns that
provide economic opportunities to
Section 3 workers residing within the
service area or the neighborhood of the
project, and

©
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(ii) YouthBuild programs.

§75.21 Targeted Section 3 worker for
housing and community development
financial assistance.

(a) Targeted Section 3 worker. A
Targeted Section 3 worker for housing
and community development financial
assistance means a Section 3 worker
who is:

(1) A worker employed by a Section
3 business concern; or

(2) A worker who currently fits or
when hired fit at least one of the
following categories, as documented
within the past five years:

(i) Living within the service area or
the neighborhood of the project, as
defined in § 75.5; or

(ii) A YouthBuild participant.

(b) [Reserved]

§75.23 Section 3 safe harbor.

(a) General. Recipients will be
considered to have complied with
requirements in this part, in the absence
of evidence to the contrary if they:

(1) Certify that they have followed the
prioritization of effort in § 75.19; and

(2) Meet or exceed the applicable
Section 3 benchmark as described in
paragraph (b) of this section.

(b) Establishing benchmarks. (1) HUD
will establish Section 3 benchmarks for
Section 3 workers or Targeted Section 3
workers or both through a document
published in the Federal Register. HUD
may establish a single nationwide
benchmark for Section 3 workers and a
single nationwide benchmark for
Targeted Section 3 workers, or may
establish multiple benchmarks based on
geography, the nature of the Section 3
project, or other variables. HUD will
update the benchmarks through a
document published in the Federal
Register, subject to public comment, not
less frequently than once every 3 years.
Such notice shall include aggregate data
on labor hours and the proportion of
recipients meeting benchmarks, as well
as other metrics reported pursuant to
§ 75.25 as deemed appropriate by HUD,
for the 3 most recent reporting years.

(2) In establishing the Section 3
benchmarks, HUD may consider the
industry averages for labor hours
worked by specific categories of workers
or in different localities or regions;
averages for labor hours worked by
Section 3 workers and Targeted Section
3 workers as reported by recipients
pursuant to this section; and any other
factors HUD deems important. In
establishing the Section 3 benchmarks,
HUD will exclude professional services
from the total number of labor hours as
such hours are excluded from the total
number of labor hours to be reported per
§75.25(a)(4).
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(3) Section 3 benchmarks will consist
of the following two ratios:

(i) The number of labor hours worked
by Section 3 workers divided by the
total number of labor hours worked by
all workers on a Section 3 project in the
recipient’s program year.

(ii) The number of labor hours worked
by Targeted Section 3 workers as
defined in § 75.21(a), divided by the
total number of labor hours worked by
all workers on a Section 3 project in the
recipient’s program year.

§75.25 Reporting.

(a) Reporting of labor hours. (1) For
Section 3 projects, recipients must
report in a manner prescribed by HUD:

(i) The total number of labor hours
worked;

(ii) The total number of labor hours
worked by Section 3 workers; and

(iii) The total number of labor hours
worked by Targeted Section 3 workers.

(2) Section 3 workers’ and Targeted
Section 3 workers’ labor hours may be
counted for five years from when their
status as a Section 3 worker or Targeted
Section 3 worker is established pursuant
to §75.31.

(3) The labor hours reported under
paragraph (a)(1) of this section must
include the total number of labor hours
worked on a Section 3 project, including
labor hours worked by any
subrecipients, contractors and
subcontractors that the recipient is
required, or elects pursuant to
paragraph (a)(4) of this section, to
report.

(4) Recipients reporting under this
section, as well as subrecipients,
contractors and subcontractors who
report to recipients, may report labor
hours by Section 3 workers, under
paragraph (a)(1)(ii) of this section, and
labor hours by Targeted Section 3
workers, under paragraph (a)(1)(iii) of
this section, from professional services
without including labor hours from
professional services in the total number
of labor hours worked under paragraph
(a)(1)(i) of this section. If a contract
covers both professional services and
other work and the recipient or
contractor or subcontractor chooses not
to report labor hours from professional
services, the labor hours under the
contract that are not from professional
services must still be reported.

(5) Recipients may report their own
labor hours or that of a subrecipient,
contractor, or subcontractor based on
the employer’s good faith assessment of
the labor hours of a full-time or part-
time employee informed by the
employer’s existing salary or time and
attendance based payroll systems,
unless the project or activity is
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otherwise subject to requirements
specifying time and attendance
reporting.

(b) Additional reporting if Section 3
benchmarks are not met. If the
recipient’s reporting under paragraph (a)
of this section indicates that the
recipient has not met the Section 3
benchmarks described in § 75.23, the
recipient must report in a form
prescribed by HUD on the qualitative
nature of its activities and those its
contractors and subcontractors pursued.
Such qualitative efforts may, for
example, include but are not limited to
the following:

(1) Engaged in outreach efforts to
generate job applicants who are
Targeted Section 3 workers.

(2) Provided training or
apprenticeship opportunities.

(3) Provided technical assistance to
help Section 3 workers compete for jobs
(e.g., resume assistance, coaching).

(4) Provided or connected Section 3
workers with assistance in seeking
employment including: drafting
resumes, preparing for interviews, and
finding job opportunities connecting
residents to job placement services.

(5) Held one or more job fairs.

(6) Provided or referred Section 3
workers to services supporting work
readiness and retention (e.g., work
readiness activities, interview clothing,
test fees, transportation, child care).

(7) Provided assistance to apply for/or
attend community college, a four-year
educational institution, or vocational/
technical training.

(8) Assisted Section 3 workers to
obtain financial literacy training and/or
coaching.

(9) Engaged in outreach efforts to
identify and secure bids from Section 3
business concerns.

(10) Provided technical assistance to
help Section 3 business concerns
understand and bid on contracts.

(11) Divided contracts into smaller
jobs to facilitate participation by Section
3 business concerns.

(12) Provided bonding assistance,
guaranties, or other efforts to support
viable bids from Section 3 business
concerns.

(13) Promoted use of business
registries designed to create
opportunities for disadvantaged and
small businesses.

(14) Outreach, engagement, or
referrals with the state one-stop system
as defined in Section 121(e)(2) of the
Workforce Innovation and Opportunity
Act.

(c) Reporting frequency. Unless
otherwise provided, recipients must
report annually to HUD under
paragraph (a) of this section, and, where

®
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required, under paragraph (b) of this
section, on all projects completed
within the reporting year in a manner
consistent with reporting requirements
for the applicable HUD program.

§75.27 Contract provisions.

(a) Recipients must include language
applying Section 3 requirements in any
subrecipient agreement or contract for a
Section 3 project.

(b) Recipients of Section 3 funding
must require subrecipients, contractors,
and subcontractors to meet the
requirements of § 75.19, regardless of
whether Section 3 language is included
in recipient or subrecipient agreements,
program regulatory agreements, or
contracts.

Subpart D—Provisions for Multiple
Funding Sources, Recordkeeping, and
Compliance

§75.29 Multiple funding sources.

(a) If a housing rehabilitation, housing
construction or other public
construction project is subject to Section
3 pursuant to § 75.3(a)(1) and (2), the
recipient must follow subpart B of this
part for the public housing financial
assistance and may follow either
subpart B or C of this part for the
housing and community development
financial assistance. For such a project,
the following applies:

(1) For housing and community
development financial assistance, a
Targeted Section 3 worker is any worker
who meets the definition of a Targeted
Section 3 worker in either subpart B or
C of this part; and

(2) The recipients of both sources of
funding shall report on the housing
rehabilitation, housing construction, or
other public construction project as a
whole and shall identify the multiple
associated recipients. PHAs and other
recipients must report the following
information:

(i) The total number of labor hours
worked on the project;

(ii) The total number of labor hours
worked by Section 3 workers on the
project; and

(iii) The total number of labor hours
worked by Targeted Section 3 workers
on the project.

(b) If a housing rehabilitation, housing
construction, or other public
construction project is subject to Section
3 because the project is assisted with
funding from multiple sources of
housing and community development
assistance that exceed the thresholds in
§ 75.3(a)(2), the recipient or recipients
must follow subpart C of this part, and
must report to the applicable HUD
program office, as prescribed by HUD.
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§75.31 Recordkeeping.

(a) HUD shall have access to all
records, reports, and other documents or
items of the recipient that are
maintained to demonstrate compliance
with the requirements of this part, or
that are maintained in accordance with
the regulations governing the specific
HUD program by which the Section 3
project is governed, or the public
housing financial assistance is provided
or otherwise made available to the
recipient, subrecipient, contractor, or
subcontractor.

(b) Recipients must maintain
documentation, or ensure that a
subrecipient, contractor, or
subcontractor that employs the worker
maintains documentation, to ensure that
workers meet the definition of a Section
3 worker or Targeted Section 3 worker,
at the time of hire or the first reporting
period, as follows:

(1) For a worker to qualify as a
Section 3 worker, one of the following
must be maintained:

(i) A worker’s self-certification that
their income is below the income limit
from the prior calendar year;

(ii) A worker’s self-certification of
participation in a means-tested program
such as public housing or Section 8-
assisted housing;

(iii) Certification from a PHA, or the
owner or property manager of project-
based Section 8-assisted housing, or the
administrator of tenant-based Section 8-
assisted housing that the worker is a
participant in one of their programs;

(iv) An employer’s certification that
the worker’s income from that employer
is below the income limit when based
on an employer’s calculation of what
the worker’s wage rate would translate
to if annualized on a full-time basis; or

(v) An employer’s certification that
the worker is employed by a Section 3
business concern.

(2) For a worker to qualify as a
Targeted Section 3 worker, one of the
following must be maintained:

(i) For a worker to qualify as a
Targeted Section 3 worker under
subpart B of this part:

(A) A worker’s self-certification of
participation in public housing or
Section 8-assisted housing programs;

(B) Certification from a PHA, or the
owner or property manager of project-
based Section 8-assisted housing, or the
administrator of tenant-based Section 8-
assisted housing that the worker is a
participant in one of their programs;

(C) An employer’s certification that
the worker is employed by a Section 3
business concern; or

(D) A worker’s certification that the
worker is a YouthBuild participant.
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(ii) For a worker to qualify as a
Targeted Section 3 worker under
subpart C of this part:

(A) An employer’s confirmation that a
worker’s residence is within one mile of
the work site or, if fewer than 5,000
people live within one mile of a work
site, within a circle centered on the
work site that is sufficient to encompass
a population of 5,000 people according
to the most recent U.S. Census;

(B) An employer’s certification that
the worker is employed by a Section 3
business concern; or

(C) A worker’s self-certification that
the worker is a YouthBuild participant.

(c) The documentation described in
paragraph (b) of this section must be
maintained for the time period required
for record retentions in accordance with
applicable program regulations or, in
the absence of applicable program
regulations, in accordance with 2 CFR
part 200.

(d) A PHA or recipient may report on
Section 3 workers and Targeted Section
3 workers for five years from when their
certification as a Section 3 worker or
Targeted Section 3 worker is
established.

§75.33 Compliance.

(a) Records of compliance. Each
recipient shall maintain adequate
records demonstrating compliance with
this part, consistent with other
recordkeeping requirements in 2 CFR
part 200.

(b) Complaints. Complaints alleging
failure of compliance with this part may
be reported to the HUD program office
responsible for the public housing
financial assistance or the Section 3
project, or to the local HUD field office.

(c) Monitoring. HUD will monitor
compliance with the requirements of
this part. The applicable HUD program
office will determine appropriate
methods by which to oversee Section 3
compliance. HUD may impose
appropriate remedies and sanctions in
accordance with the laws and
regulations for the program under which
the violation was found.

PART 91—CONSOLIDATED
SUBMISSIONS FOR COMMUNITY
PLANNING AND DEVELOPMENT
PROGRAMS

m 6. The authority citation for part 91
continues to read as follows:

Authority: 42 U.S.C. 3535(d), 3601—3619,
5301-5315, 11331-11388, 12701-12711,
12741-12756, and 12901-12912.

§91.215 [Amended]

m 7. Amend § 91.215(j) by removing ““24
CFR part 135” and adding, in its place
“24 CFR part 75”.

@
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§91.225 [Amended]

m 8. Amend § 91.225(a)(7) by removing
24 CFR part 135" and adding, in its
place “24 CFR part 75”.

§91.325 [Amended]

® 9. Amend § 91.325(a)(7) by removing
“24 CFR part 135" and adding, in its
place “24 CFR part 75”.

§91.425 [Amended]

m 10. Amend § 91.425(a)(1)(vii) by
removing ‘24 CFR part 135" and
adding, in its place “24 CFR part 75”.

PART 92—HOME INVESTMENT
PARTNERSHIPS PROGRAM

m 11. The authority citation for part 92
continues to read as follows:

Authority: 42 U.S.C. 3535(d), 12 U.S.C.
1701x and 4568.

m 12. Amend § 92.508 as follows:
m a. Remove paragraph (a)(7)(i)(B);
m b. Redesignate paragraph (a)(7)(i)(C) as
(a)(7)()(B); and
® ¢. Add paragraph (a)(7)(xi).
The addition reads as follows:

§92.508 Recordkeeping.

(a) *: * R

(7) * % *

(xi) Documentation of actions
undertaken to meet the requirements of
24 CFR part 75 which implements
section 3 of the Housing Development
Act of 1968, as amended (12 U.S.C.
1701u).

* * * * *

PART 93—HOUSING TRUST FUND

m 13. The authority citation for part 93
continues to read as follows:

Authority: 42 U.S.C. 3535(d), 12 U.S.C.
4568.

m 14. Amend § 93.407 as follows:
m a. Redesignate paragraphs (a)(5)(ii)
through (ix) as paragraphs (a)(5)(iii)
through (x);
m b. Remove paragraph (a)(5)(i)(B);
B c. Redesignate paragraph (a)(5)(i)(A)
as paragraph (a)(5)(ii);
® d. In newly redesignated paragraph
(a)(5)(iv), remove “24 part 35" and add
in its place ““24 CFR part 35”; and
m e. Add paragraph (a)(5)(xi).

The addition reads as follows:

§93.407 Recordkeeping.

(a) * * %

(5) * * %

(xi) Documentation of actions
undertaken to meet the requirements of
24 CFR part 75, which implements
section 3 of the Housing and Urban
Development Act of 1968, as amended
(12 U.S.C. 1701u).

* * * * *
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CHAPTER I—OFFICE OF ASSISTANT
SECRETARY FOR EQUAL OPPORTUNITY,
DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT [AMENDED]

m 15. Under the authority of 42 U.S.C.
3535(d), in chapter I, remove designated
subchapter headings A and B.

PART 135 —[REMOVED]

m 16. Remove part 135.

PART 266—HOUSING FINANCE
AGENCY RISK-SHARING PROGRAM
FOR INSURED AFFORDABLE
MULTIFAMILY PROJECT LOANS

m 17. The authority citation for part 266
continues to read as follows:

Authority: 12 U.S.C. 1707; 42 U.S.C.
3535(d).

§266.220 [Amended]

m 18. Amend § 266.220(c) by removing
“; section 3 of the Housing and Urban
Development Act of 1968 (12 U.S.C.
1701u), as implemented by 24 CFR part
135”.

PART 570—COMMUNITY
DEVELOPMENT BLOCK GRANTS

m 19. The authority citation for part 570
continues to read as follows:

Authority: 12 U.S.C. 1701x, 1701 x-1; 42
U.S.C. 3535(d) and 5301-5320.

§570.487 [Amended]

m 20. Amend § 570.487(d) by removing
“24 CFR part 135” and adding in its
place ““24 CFR part 75”.

§570.607 [Amended]

m 21. Amend § 570.607(b) by removing
“24 CFR part 135” and adding in its
place ““24 CFR part 75”.

PART 574—HOUSING
OPPORTUNITIES FOR PERSONS WITH
AIDS

m 22, The authority citation for part 574
continues to read as follows:

Authority: 12 U.S.C. 1701x, 1701 x—1; 42
U.S.C. 3535(d) and 5301-5320.

§574.600 [Amended]

m 23. Amend § 574.600 by adding “and
part 75” after the phrase “24 CFR part
57,

PART 576—EMERGENCY SOLUTIONS
GRANTS PROGRAM

m 24, The authority citation for part 576
continues to read as follows:

Authority: 12 U.S.C. 1701x, 1701 x—1; 42
U.S.C. 11371 et seq., 42 U.S.C. 3535(d).
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§576.407 [Amended]

® 25. Amend § 576.407(a) by removing
“24 CFR part 135” and adding in its
place ““24 CFR part 75”.

PART 578—CONTINUUM OF CARE
PROGRAM

m 26. The authority citation for part 578
continues to read as follows:

Authority: 12 U.S.C. 1701x, 1701 x—1; 42
U.S.C. 11381 et seq., 42 U.S.C. 3535(d).

§578.99 [Amended]

m 27. Amend § 578.99 by removing
“federal” in the section heading and
adding in its place “Federal” and
removing “24 CFR part 135” in
paragraph (i) and adding in its place “24
CFR part 75”.

PART 905—THE PUBLIC HOUSING
CAPITAL FUND PROGRAM

m 28. The authority citation for part 905
continues to read as follows:

Authority: 42 U.S.C. 1437g, 42 U.S.C.
1437z-2, 42 U.S.C. 14372z~7, and 3535(d).

§905.308 [Amended]

m 29. Amend § 905.308(b)(10) by
removing “24 CFR part 135” and adding
in its place “24 CFR part 75”.

PART 964—TENANT PARTICIPATION
AND TENANT OPPORTUNITIES IN
PUBLIC HOUSING

m 30. The authority citation for part 964
continues to read as follows:

04/07/23

Authority: 42 U.S.C. 1437d, 1437g, 1437r,
3535(d).

H 31. Revise § 964.320 to read as
follows:

§964.320 HUD Policy on training,
employment, contracting and

subcontracting of public housing residents.

In accordance with Section 3 of the
Housing and Urban Development Act of
1968 and the implementing regulations
at 24 CFR part 75, PHAs, their
contractors and subcontractors shall
make best efforts, consistent with
existing Federal, State, and local laws
and regulations, to give low and very
low-income persons the training and
employment opportunities generated by
Section 3 covered assistance (as this
term is defined in 24 CFR 75.3) and to
give Section 3 business concerns the
contracting opportunities generated by
Section 3 covered assistance.

PART 983—PROJECT-BASED
VOUCHER (PBV) PROGRAM

m 32. The authority citation for part 983
continues to read as follows:

Authority: 42 U.S.C. 1437f and 3535(d).
§983.4 [Amended]

m 33. Amend § 983.4 by removing the
definition of “Section 3—Training,
employment and contracting
opportunities in development”.

§983.154 [Amended]

B 34. Amend § 983.154 by removing (c)
introductory text and paragraph (c)(1)
and redesignating paragraph (c)(2) as
paragraph (c).

PART 1000—NATIVE AMERICAN
HOUSING ACTIVITIES

m 35. The authority citation for part
1000 continues to read as follows:

Authority: 25 U.S.C. 4101 et seq.; 42
U.S.C. 3535(d).

m 36. Revise § 1000.42 to read as
follows:

§1000.42 Are the requirements of Section
3 of the Housing and Urban Development
Act of 1968 applicable?

No. Recipients shall comply with
Indian preference requirements of
Section 7(b) of the Indian Self-
Determination and Education
Assistance Act (25 U.S.C. 5307(b)), or
employment and contract preference
laws adopted by the recipient’s tribe in
accordance with Section 101(k) of
NAHASDA.

Benjamin S. Carson, Sr.,

Secretary.

[FR Doc. 2020-19185 Filed 9-28-20; 8:45 am]
BILLING CODE 4210-67-P
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EXECUTIVE ORDER
CITY CONTRACTORS’ PAY OR PLAY PROGRAM

EO No. EO 1-7

Effective Date: | Upon Approval

1.

AUTHORITY

Article VI, Section 7a, of the City Charter of the City of Houston; and City of Houston Code of Ordinance,
Chapter 15.

BACKGROUND

21.

2.2

2.3.

Contractors that do not provide healthcare benefits for their workforce impose a burden on the public
and private agencies that provide this care to uninsured persons in the City of Houston, Harris County,
and to individuals and businesses whose health insurance premiums increase because of the shifting of
costs onto those payers.

The provision of health benefits is instrumental in attracting and retaining a good workforce and is a
characteristic of a responsible contractor.

The City intends to enhance fairness in the competition for contracts between bidders that choose to
offer a health benefit to their workforce and those that do not.

PURPOSE

The purpose of this Executive Order is to:

3.1.

3.2.

3.3.

3.4.

3.5.

require certain contractors to provide to certain employees a minimum level of healthcare benefits or to
contribute a designated amount to be used to offset the costs of providing healthcare to uninsured
people in the Houston/Harris County area;

establish the Pay or Play Program (Program) and the procedures for the administration thereof;

authorize studies to evaluate the effectiveness and impact of the Program on contracting firms and the
City;

provide funding to the Office of Business Opportunity (OBO) to pay the actual costs of implementing,
auditing, and monitoring compliance with this Order and related mandates; and

augment and enhance the goals and purposes of Chapter 15 of the City’s Code of Ordinances by
supplementing the measures authorized and/or required therein with the Program to enhance fairness
in competition for City contracts. No provision of this Executive Order shall be construed to excuse
compliance with any law or any procedure authorized by law.

SCOPE

41.

The Program applies to:

4.1.1. Contracts for services in which the total expenditure by the City, including contingencies,
amendments, supplemental terms and/or change orders, equals or exceeds $100,000.

Approved:

Date Approved: . Page 1 of 5

M, T eree 1/26/2021
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4.1.2. Subcontracts for services in which the total value of the subcontract, including contingencies,
amendments, supplemental terms and/or change orders, equals or exceeds $200,000. The
contractor is responsible to the City for compliance of covered employees of covered
subcontractors.

4.2. The Program does not apply to:

4.2.1. Any contract in which the primary purpose (51% or more) is the procurement or purchase of
property, leases, goods, supplies, and/or equipment;

4.2.2. Anintergovernmental contract, interlocal agreement, bulk purchasing or purchasing
cooperative.

4.2.3. Any contract for which the City of Houston has not expended funds, regardless of funding
source.

4.3. This Executive Order applies to any advertised procurements, sole source procurements, any bids or
for services or construction.

4.4. This Executive Order applies to all On-Call, Work Order and Job Order solicitations and contracts.
4.5. This Executive Order applies to all departments within the City of Houston.

4.6. This Executive Order will prospectively apply to all contracts that exceed $100,000 and/or all
subcontracts that exceed $200,000 throughout the life of the contract.

4.7. This Executive Order applies to employees of a covered contractor or subcontractor, including contract
labor, who are over age 18, work at least 30 hours per week with any amount of time worked on the
covered City contract or subcontract.

4.8. No later than thirty (30) days after the effective date of the Executive Order, the City's Chief
Procurement Officer and departments with delegated authority shall make best efforts to:

4.8.1. Incorporate the requirements of this Executive Order into all formal competitive procurements
issued after the effective date of this Executive Order and resulting contracts for which
contract negotiations begin after the effective date of this Executive Order using the language
approved by the Legal Department;

4.8.2. Add to the currently published Terms and Conditions for Purchase Orders
(http://purchasing.houstontx.gov) the language approved by the Legal Department that
requires the contractor to comply with this Executive Order.

4.9. No later than thirty (30) days after the effective date of the Executive Order, City Departments shall
make best efforts to:

4.9.1. Ensure that City Department staff that administers or manages contracts are aware of this
Executive Order.

4.9.2. Incorporate the requirements of this Executive Order into all applicable City Contracts for
which contract negotiations begin after the effective date of this Executive Order by using the
language approved by the Legal Department;

4.9.3. Encourage contractors that perform work for a department to comply with this Executive

Order.
5. PROCEDURES
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5.1. Prior to the commencement of a covered contract, the contractor must declare its intent to comply with
the Program and will submit a plan for compliance in the form and manner prescribed by the Office of
Business Opportunity, which shall serve as the Director and/or Designee of the Program.

5.2. Contractors will report to the City regarding the identity of covered subcontracts and covered
employees working under subcontracts in the form and manner prescribed by the Director and/or
Designee.

5.3. Pay — If the contractor elects to comply by paying, the contractor will pay to the City $1 for each hour of
work performed by covered employees within a 40-hour work week, including covered employees of
covered subcontractors on a City contract. The OBO Director and/or Designee will prescribe the time
and form of payment. All payments to the City under this section shall be deposited to the Contractor
Responsibility Fund, which shall not be used for any other purpose except to assist in providing health
care services to uninsured persons in the Houston area and the Pay or Play program administrative
costs, as described in this Order.

5.4. Play — If the contractor elects to comply by playing, the contractor will provide documentary proof in a
form acceptable to the Director and/or Designee that it provides health benefits to each covered
employee, and that covered employees of covered subcontractors are provided health benefits. The
health benefits must meet or exceed the following standards:

5.4.1. The employer contributes no less than 75% of the total premium costs per covered employee
per month toward the total premium cost; and

5.4.2. The covered employee contributes, if any amount, no greater than 25% of the total monthly
premium costs. A contractor is deemed to have complied with this provision with respect to a
covered employee who is not provided health benefits if the employee refuses the benefits and
provides proof of insurance or an approved Employee Waiver (POP-8) form.

5.5. Pay and Play — A contractor may pay on behalf of some covered employees and play on behalf of other
covered employees, including subcontractors' covered employees.

5.6. Contractors will submit information regarding compliance with the Program in a form and manner
prescribed by the Director and/or Designee.

5.7. In cooperation with the Director and/or Designee, all City departments shall implement procedures to
facilitate the administration of the Program. This shall include, but not be limited to, the development of
standards for management of data necessary to monitor the compliance by contractors and the
establishment of accounting procedures to ensure accurate accounting for and disbursement of any
monies collected from contractors.

5.8. In cooperation with the Director and/or Designee, the Legal Department shall develop language for
inclusion in contracts that includes the obligation of covered contractors to meet the Program
requirements and specifies the right of City personnel, including Controller's Office personnel, to
examine the books and records of all contractors and subcontractors that relate to compliance with the
Program.

6. IMPLEMENTATION AND OVERSIGHT

6.1. A portion of the Contractor Responsibility Fund shall be used to pay the actual costs of implementing
the program, including but not limited to paying the salaries and benefits of employees approved by the
Mayor to work on the Pay or Play Program and related issues.

6.2. In the event the balance of the Fund is insufficient to cover salaries and benefits due to contractors’
decisions not to “pay” or the allocation of funds for other purposes, the positions funded by this Order
shall be laid off pursuant to section 14-141.4 of the Code of Ordinances.

6.3. OBO and the Finance Department shall cooperate in determining the funding for the Program each

Subject:  EO 1-7: City Contractors' Pay or Play Program Page 3 of 5
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fiscal year.

6.4. OBO and the contracting department shall cooperate to enforce compliance and remedy noncompliance
by contractors.

6.4.1. The Office of Business Opportunity will audit contracting departments’ POP program to
determine if the department is in compliance.

6.4.2. OBO may request that the contracting department reassign the POP Liaison responsible for
departmental POP compliance, if OBO determines that the department unsatisfactorily
enforced the program during the review period.

6.4.3. Pursuant to the terms of the purchase order or Contractor's agreement with the City and to the
extent allowed by law, Contractors that have been found to not be in compliance with this
Executive Order may be subject to suspension or termination of the relationship with the City if
no remedial action is taken in a manner acceptable to the City. .

7. EXCEPTIONS

7.1. The City of Houston will award a contract to a contractor that neither Pays nor Plays if the contractor
has received an exemption (POP-4 Prime/Subcontractor Waiver Request Form) from OBO.

7.2. A contract or subcontract is appropriate for an exemption based on the following:

7.2.1. Adverse Impact — Compliance with the Pay or Play Program would cause an unreasonably
adverse impact on the City’s ability to obtain services or an unreasonably adverse financial
impact on the City.

7.2.2. Foreign Company — The contract or subcontract is with a company whose headquarters
and/or employees are located outside of the United States of America and provide universal
health insurance to employees traveling and working in the United States of America.

7.3. The contracting department must submit to OBO a waiver request and back up documentation to
support the waiver request.

8. RELATED DOCUMENTS AND INFORMATION

e Ordinance No. 2009-1293 (Dec. 9, 2009)
e Ordinance No. 2007-534 (May 2, 2007)

9. ATTACHMENTS

9.1. POP FORMS: OBO reserves the right to publish revised POP forms at their discretion, which revision
shall not require an amendment to this Executive Order.

Attachment 1 — Form POP-1 Acknowledgement Form

Attachment 2 — Form POP-2 Certification of Compliance
Attachment 3 — Form POP-3 Participating Subcontractors
Attachment 4 — Form POP-4 Prime/Subcontractor Waiver Request
Attachment 5 — Form POP-5 Monthly PAY Option Report
Attachment 6 — Form POP-6 Department Monthly Update
Attachment 7 — Form POP-7 Quarterly Play Option Report
Attachment 8 — Form POP-8 Employee Waiver Request
Attachment 9 — Form POP-9 Self-Insured Contractor Request

10. CONFLICT AND REPEAL
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0.1. In the event of a conflict between this Executive Order and any federal or state law, statute, or
regulation, the federal or state law, statute or regulation supersedes this Executive Order.

10.2. This Executive Order supersedes Executive Order 1-7, effective January 3, 2012, which shall be of no
further force or effect. All other departmental and City policies that are inconsistent with this Executive

Order are hereby superseded.

11. POLICY SPONSOR

Department: Office of Business Opportunity

Subject:

EO 1-7: City Contractors’ Pay or Play Program

Page 5 of 5
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INSTRUCTIONS TO BIDDERS

RELATED DOCUMENTS
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Document 00210,
Instructions to Bidders.

Supplementary

Document Geotechnical

Information.

00320,

Document 00330, Existing Conditions.
Document 00410 — Bid Form, Parts A & B.
Document 00495, Post-Bid Procedures.
Document 00520, Agreement.

Document 00700, General Conditions.

Document
Conditions.

00800, Supplementary

DEFINITIONS

A.

Definitions set forth in Document 00700,
General Conditions, and in other
documents of Project Manual, are
applicable to Bid Documents.

Addendum: Written or graphic instrument
issued prior to Bid opening, which clarifies,
maodifies, corrects, or changes Bid
Documents.

Alternate: The total amount bid for
additions to work, as described in Section
01110, Summary of Work. Each Alternate
includes cost of effects on adjacent or
related components, and Bidder's
overhead and profit.

Bid: A complete and properly signed offer
to perform the Work in accordance with
this Document and Document 00210,
Supplementary Instructions to Bidders.

Bid Date: Date and time set for receipt of
Bids as stated in Document 00210,
Supplementary Instructions to Bidders, or
as modified by Addenda.

Bid  Documents:  Project
Drawings, and Addenda.

Manual,

Bid Supplement: A Bid submittal that is
required in Document 00410, Bid Form.

Bidder: Person or firm, identified in
Document 00410B, Bid Form, Part B,
including its successors, and its authorized
representative.

Code:
Texas.

Code of Ordinances, Houston,

Low Bidder: Apparent successful Bidder
that qualifies as a responsible Bidder and
that submits Bid with lowest Total Bid
Price.

Project Manager: Person designated in
Document 00100, Advertisement for Bids,
and Document 00220, Request for Bid
Information, to represent the City during
bidding and post-bid periods.

Project Manual: Volume assembled for the
Work  that includes the  bidding
requirements, sample forms, Conditions of
the Contract, and Specifications.

Security Deposit: A certified check,
cashier's check, or bid bond in the amount
of 10 percent of the Total Bid Price.

Total Bid Price: Total amount bid for
performing the Work as identified by
Bidder in Document 00410B, Bid Form,
Part B, which amount includes:

1.  Stipulated Price;

2. Total Base Unit Prices;

3.  Total Extra Unit Prices;

4. Total Cash Allowances; and

5. Total Alternates.

3.0 NOTICE TO BIDDERS

A.
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Chapter 18, Ethics and Financial
Disclosure, of the City of Houston Code of
Ordinances makes it unlawful for a
Contractor to offer any contribution to a
candidate for City elective office (including
elected officers and officers-elect) during a
certain period of time prior to and following
the award of the Contract by the City
Council. The term "Contractor" includes
proprietors of proprietorships, all partners
of partnerships, and all officers, directors,
and holders of 10 percent or more of the
outstanding shares of corporations. A
statement disclosing the names and
business addresses of each of those
persons will be required to be submitted
with each bid or proposal; for a City
Contract.  Bidder shall complete and
submit Document 00455, Ownership
Information Form, with its Bid to comply
with this requirement. See Chapter 18 of
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the Code for further information.

Chapter 15, Article VIII, of the City's Code
provides that no contract shall be let, nor
any other business transaction entered
into, by the City with any person indebted
to the City or a qualifying entity, if the
contractor or transaction comes within the
provisions of Section 15-1 (c) of the Code.
Exceptions are provided in Section 15-126
of the Code. Bidder shall complete and
submit Document 00455, Ownership
Information Form, with its Bid to comply
with this requirement.

Neither bidder(s) nor any person acting on
bidder(s)’s behalf shall - attempt to
influence the outcome of the award by the
offer, presentation or promise of gratuities,
favors, or anything of value to any
appointed or elected official or employee
of the City of Houston, their families or
staff members. All inquiries regarding the
solicitation are to be directed to the
designated City Representative identified
on the first page of the solicitation. Upon
issuance of the solicitation through the
pre-award phase and up to the date the
City Secretary publicly posts notice of any
City Council agenda containing the
applicable award, aside from bidder's
formal response to the solicitation, through
the pre-award phase, written requests for
clarification during the period officially
designated for such purpose by the City
Representative, neither bidder(s) nor
persons acting on their behalf shall
communicate with any appointed or
elected official or employee of the City of
Houston, their families or staff through
written or oral means in an attempt to
persuade or influence the outcome of the
award or to obtain or deliver information
intended to or which could reasonably
result in an advantage to any bidder.
However, nothing in this paragraph shall
prevent a bidder from making public
statements to the City Council convened
for a regularly scheduled session after the
official selection has been made and
placed on the City Council agenda for
action, or to a City Council committee
convened to discuss a recommendation
regarding the solicitation.

Compliance with Certain State Law
Requirements.

1. Anti-Boycott of Israel. Contractor
certifies that Contractor is not
currently engaged in, and agrees
for the duration of this Agreement
not to engage in, the boycott of
Israel as defined by Section
808.001 of the Texas Government
Code.
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2. Anti-Boycott of Energy
Companies. Contractor certifies
that Contractor is not currently
engaged in, and agrees for the
duration of this Agreement not to
engage in, the boycott of energy
companies as defined by Section
809.001 of the Texas Government
Code.

3. Anti-Boycott of Firearm Entities or
Firearm  Trade  Associations.
Contractor certifies that Contractor
does not have a practice, policy,
guidance, or directive that
discriminates against a firearm
entity or firearm trade association,
or will not discriminate against a
firearm entity or firearm trade
association for the duration of this
Agreement, as defined by Section
2274.001 of the Texas
Government Code.

4. Certification of No Business with
Foreign Terrorist Organizations.
For purposes of Section 2252.152
of the Code, Contractor certifies
that, at the time of this Agreement
neither Contractor nor any wholly
owned subsidiary, majority-owned
subsidiary, parent company or
affiliate  of Contractor, is a
company listed by the Texas
Comptroller of Public Accounts
under Sections 2252.153 or
2270.0201 of  the Texas
Government Code as a company
known to have contracts with or
provide supplies to a foreign
terrorist organization.

Zero Tolerance Policy for Human
Trafficking and Related Activities. The
requirements and terms of the City of
Houston's Zero Tolerance Policy for
Human Trafficking and Related Activities,
as set forth in Executive Order 1-56, as
revised from time to time, are incorporated
into this Contract for all purposes. Bidder
has reviewed Executive Order 1-56, as
revised, and shall comply with its terms
and conditions as they are set out at the
time of this Contract's effective date.
Bidder shall notify the City’s Chief
Procurement Officer, City Attorney, and
the Director of any information regarding
possible violation by the Bidder or its
subcontractors  providing services or
goods under this Contract within 7 days of
Bidder becoming aware of or having a
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4.0

reasonable belief that such violations may
have occurred, have occurred, or are
reasonably likely to occur.

The requirements of Subchapter J,
Chapter 552, Government Code, may
apply to this bid and the contractor or
vendor agrees that the contract can be
terminated if the contractor or vendor
knowingly or intentionally fails to comply
with a requirement of that subchapter.

Prospective Vendor Responsibility.
The City will award contracts only to the
responsible vendor possessing the ability
to perform successfully under the terms
and conditions of a proposed
procurement. The City's policy is to award
contracts only to a prospective vendor
whom the City's contracting department
has determined to be responsible,
considering the following non-exhaustive
factors:

e Record of integrity and business
ethics, including timely payments to
subcontractors/subconsultants,
business judgment, reputation, and
reliability.

e History of compliance with public
policy and applicable laws, or the lack
thereof.

e Record of past performance, including
but not limited to, poor performance,
failure to  achieve reasonable
progress, or defaulting on existing or
previous City of Houston contracts, if
any.

e  Capacity to perform the required work
or provide the required goods or
services, which may include having
(or having the ability to obtain)
adequate financial and technical
resources to perform the contract and
any necessary equipment, facilities,
organization, experience, efficiency,
operational control, or technical skills,
as applicable.

e Financial responsibility, including the
ability to provide adequate bonds and
insurance, as applicable.

e History of compliance with prevailing
wage and other labor standards
requirements.

e Record of failure to make good faith
efforts to meet MWBE goals.

e Qualification and eligibility to receive
an award under applicable laws and
regulations, including any federal
rules or regulations (e.g., 2 CFR Part
200).

o Ineligibility due to being suspended or
debarred by federal, state, city, or
county governmental agencies.

BID DOCUMENTS

A. The Bid Documents may be obtained at

5.0

6.0
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location specified in Document 00210,
Supplementary Instructions to Bidders.

B. The Bid Documents are made available
only for the purpose of bidding on the
Work. Receipt of Bid Documents does not
grant a license for other purposes.

C. On receipt of Bid Documents, Bidder shall
verify that documents are legible and
complete, compare contents of Project
Manual with Document 00010, Table of
Contents, and compare Index of Drawings
with Document 00015, List of Drawings.
Bidder shall notify Project Manager if Bid
Documents are incomplete.

D. If City of Houston Standard Specifications
or Standard Details are required by the
Project Manual, Bidder shall refer to
Document 00210, Supplementary
Instructions to Bidders for purchase
information.

EXAMINATION OF DOCUMENTS, SITE, AND
LOCAL CONDITIONS

A. Bidder shall examine Project site, become
familiar with local conditions under which
the Work shall be performed, conduct
appropriate investigations, and correlate
personal observations with requirements
of the Bid Documents before submitting a
Bid.

B. Bidder shall make site investigations to the
extent Bidder deems necessary to
ascertain extent of subsurface conditions.

C. Failure of Bidder to perform the
investigations prior to submitting a Bid
does not relieve Bidder of responsibility for
investigations, interpretations and proper
use of available information in the
preparation of its Bid.

D. Bidder shall observe limitations of access
to occupied or restricted site as stated in
Document 00210, Supplementary
Instructions to Bidders.

INTERPRETATIONS DURING BIDDING

A. Bidder shall immediately submit Document
00220, Request for Bid Information, to
Project Manager upon finding errors,
discrepancies, or omissions in Bid
Documents. Confirmation of receipt of
questions by the City is the responsibility
of Bidder. Verbal discussions and
answers are not binding.

B. Document 00220, Request for Bid
Information, must be received at least 10
days before the Bid Date to allow issuance
of Addenda in accordance with Paragraph
7.0.D. Replies, if issued, are by Addenda.
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7.0

8.0

9.0

ADDENDA

A.

Addenda that affect bidding requirements
are applicable only through issuance of
the Notice to Proceed. Addenda that
affect the Contract are a part of the
Contract.

BIDDERS WHO SUBMIT A BID ON THIS
PROJECT SHALL BE PRESUMED TO
HAVE RECEIVED ALL ADDENDA AND
TO HAVE INCLUDED ANY COST
THEREOF IN THEIR BIDS,
REGARDLESS OF WHETHER THEY
ACKNOWLEDGE THE ADDENDA OR
NOT.

The City will make Addenda available at
same location where the Bid Documents
may be obtained. The City will notify plan
holders of record when Addenda are
available. Bidders are responsible for
obtaining Addenda after notification.

No Addendum will be issued later than
noon on Monday before Bid Date, except
Addenda  with  minor clarifications,
withdrawing request for Bids, or
postponing Bid Date.

SUBSTITUTION OF PRODUCTS

A.

No substitutions of Products will be
considered during the bidding period.

PREPARATION OF BIDS

A

Bidder shall fill in applicable blanks in
Document 00410A&B, Bid Form, Parts A
& B, and Bid Supplements. In addition,
Bidder shall bid all Alternates. Bidder shall
properly sign Document 00410B, Bid
Form.

Bidder shall initial all pages, except
signature page, of Document 00410B, Bid
Form, Part B.

Bidder is responsible for all costs incurred
by the Bidder, associated with preparation
of its Bid and compliance with Post-bid
Procedures.

Bidder may not adjust preprinted price on
line items stating "Fixed Unit Price" in the
description on the Bid Form.

Bidder may increase, but not decrease,
preprinted price on line items stating
"Minimum Bid Price" in the description on
the Bid Form by crossing out the minimum
and inserting revised price on the line
above. Bidder may not decrease the
preprinted price on line items stating
“Minimum Bid Price”.

Bidder may decrease, but not increase,
preprinted price on line items stating
"Maximum Bid Price" in the description on
the Bid Form by crossing out the
maximum and inserting revised price on
the line above. Bidder may not increase
the preprinted price on line items stating
“Maximum Bid Price”.

Bidder shall insert a price no greater than
the maximum preprinted range and no
less than the preprinted range for line
items stating "Fixed Range Unit Price" in
the description on the Bid Form by
crossing out prices noted and inserting
revised price on the line above.

Bidder may not adjust Cash Allowance
amounts.

10.0 BID SUBMISSION

A.

City Secretary will receive Bids on Bid
Date at location specified in Document
00210, Supplementary Instructions to
Bidders.

Bids submitted after Bid Date will be
returned to Bidder unopened.

Verbal, facsimile, or electronic Bids are
invalid and will not be considered.

Bidder shall submit in person or by mail
one copy of the signed Document 00410,
Bid Form, Parts A and B, along with
required Security Deposit, and required
Bid Supplements, in a sealed, opaque
envelope. In addition, Bidder shall clearly
identify Project, Bid Date and Bidder's
name on outside of envelope. If forwarded
by mail, the sealed envelope containing
the Bid must be enclosed in another
envelope addressed for postal delivery.

11.0 BID SECURITY

A.

00200 - 5
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Bidder shall submit a Security Deposit with
its Bid.

Certified Check or Cashier's Check

1. Bidder shall make check payable to
the City of Houston.

2. A check is submitted on the condition
that if Bidder is named Low Bidder
and fails either to timely and properly
submit  documents required in
Document 00495, Post-Bid
Procedures, the City will cash the
check in accordance with Paragraph
11.0.E.

Bid Bond

1. The bid bond must be a valid and
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enforceable bond, signed by a surety
that complies with other requirements
set out by law.

2. The bid bond must name the City of
Houston as obligee, and be signed by
the Bidder as principal and signed
and sealed by the surety.

3. The bid bond must be conditioned
such that if Bidder is named Low
Bidder and then fails to timely and
properly submit documents required
in  Document 00495, Post-Bid
Procedures, surety will be obligated to
pay to the City an amount in
accordance with Paragraph 11.0.E.

Security Deposits will be retained until
after the Contract is awarded or all Bids
are rejected.

Low Bidder forfeits Security Deposit if it
fails to timely and properly submit
documents required in Document 00495,
Post-Bid Procedures. The City may claim
an amount equal to the difference between
the Total Bid Price of the defaulting Bidder
and the Total Bid Price of the Bidder
awarded the Contract. [f Security Deposit
is a check, the City will reimburse any
remaining balance to the defaulting
Bidder.

12.0 SUBCONTRACTORS AND SUPPLIERS

A.

The City may reject proposed
Subcontractors or Suppliers.

Refer to Document 00800,—
Supplementary Conditions, for MWBE,
PDBE, DBE and SBE goals.

13.0 MODIFICATION OR WITHDRAWAL OF BID

A.

A Bidder may modify or withdraw a Bid
submitted before the Bid Date by written
notice to the City Secretary. The notice
may not reveal the amount of the original
Bid and must be signed by the Bidder.

Bidder may not modify or withdraw its Bid
by verbal, facsimile, or electronic means.

A withdrawn Bid may be resubmitted up to
the time designated for receipt of Bids.

14.0 BID DISQUALIFICATION

A.

The City may disqualify a Bid if the Bidder:

1. fails to provide required Security
Deposit in the proper amount;

2. improperly or illegibly completes

information required by the Bid
Documents;

3. fails to sign Bid or improperly signs
Bid;

4. qualifies its Bid; or
5. improperly submits its Bid.

When requested, Low Bidder shall present
satisfactory evidence that Bidder has
regularly engaged in performing
construction work as proposed, and has
the capital, labor, equipment, and material
to perform the Work.

15.0 PREBID MEETING

A. A prebid meeting is scheduled to be
held at the place, time, and date listed
in Document 00210, Supplementary
Instructions to Bidders.

B. All Bidders, subcontractors, and
suppliers are invited to attend.

C. Representatives of City Engineer will
attend.

16.0 OPENING OF BIDS

A. Bids are opened by the City Secretary
and publicly read in City Council
Chambers on the Public Level in City
Hall Annex at 11:00 a.m. on Bid Date.

B. Place and date of Bid opening may be
changed in accordance with Sections
15-45(c) of the City Code.

17.0 EVALUATION AND CONSIDERATION OF
BIDS

A. Project Manager will tabulate, record
and evaluate Bids.

B. The City may reject all Bids or may
reject any defective Bid.

18.0 ACCEPTANCE OF THE BID

A. The City will send to Low Bidder
Document 00498, Notice of Intent to
Award. Acceptance by the City is
conditioned upon Bidder's timely and
proper submittal of documents
required in Document 00495, Post-Bid
Procedures.

B. The Bid remains open to acceptance
and is irrevocable for the period of
time stated in Document 00410A, Bid
Form, Part A.

END OF DOCUMENT
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Document 00210SRF

SUPPLEMENTARY INSTRUCTIONS TO BIDDERS

The following Paragraphs modify Document 00200 - Instructions to Bidders. Where a portion of the
Instructions to Bidders is modified or deleted by these Supplementary Instructions, the unaltered
portions of the Instructions to Bidders remains in effect.

PARAGRAPH 2.0 — DEFINITIONS:

Add the following sub-Paragraphs to this Paragraph:

(53

Q.

Office of Business Opportunity (OBO): All references to Affirmative Action Contract
Compliance Division (AACC) set forth in Document 00700 — General Conditions and in
other documents of the Project Manual, shall refer to, and include, the Office of Business
Opportunity.

Certificate of Responsibility: An unexpired and unrevoked letter from the Director
containing an identification number and stating that a Bidder has met the minimum
qualifications to bid on street and bridge contracts within the amount and type of bidding
capacity, based on Texas Department of Transportation (TxDOT) determination of
Bidder’s capability and approval of financial stability.

Director: Director, Houston Public Works, City of Houston.

PARAGRAPH 3.0 — NOTICE TO BIDDERS

Add the following sub-Paragraph to this Paragraph:

H.

The City will award this contract to a “Local Business”, as that term is defined in Section
15-176 of the City of Houston Code of Ordinances (“the Code”):

o If the bid of the Local Business is less than $100,000 and is the lowest responsible
bid or is within 5% of the lowest bid received, or

o If the bid of the Local Business is more than $100,000 and is the lowest responsible
bid or is within 3% of the lowest bid received, and

o Unless the Director determines that such an award would unduly interfere with

contract needs, as provided in Section 15-181 of the Code.

If there is no bid of a Local Business that meets these criteria, the City will award the
contract to the lowest responsible bidder.

PARAGRAPH 4.0 — BID DOCUMENTS

00210-1
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Add the following sub-Paragraphs to this Paragraph:

A. Add the following Paragraph A.1:

1.

Bid documents may only be obtained electronically at the City’'s website:
https://www.civcastusa.com/bids.

D. Add the following Paragraph D.1:

1. City  will utilize online bidding services via CivCast  at
https://wwwcivcastusa.com/bids.

2. Electronic Bids are due at 10:30 a.m., local time on

3. Follow submittal instructions on https://www.civcastusa.com/.

4. Hard Copies will not be accepted for this Bid Submission. Bids will be opened,
and the Bid Results will be posted on Civcast on Bid Date. Bid Results will not be
read out loud by City Secretary but may be read aloud utilizing Microsoft Teams
as noted in the Solicitation.

E. The following plan rooms, whose names, addresses, phone and fax numbers were last
updated on April 9, 2007, have been authorized by the City to display Bid Documents for
examination:

(Note: The Bid Documents furnished to the plan rooms for examination can be in
electronic format, in hard copies, or in any other formats pertaining to each City
Contracting Division’s discretion.)

1.

Associated General Contractors (AGC-HHUI), Highway, Heavy Utilities and
Industrial Branch, 2400 Augusta St., Suite 305 , Houston, TX 77057, 713-334-
7100, Fax 713-334-7130. Email: msimons@agctx.org

(Attention: Mellora Connelly)

Houston Minority Business Development Center, 2900 Woodridge, Suite 124,
Houston, TX 77087, 713-644-0821, Fax 713-644-3523. Email:
gtamez@gacompanies.com

The Builders' Exchange of Texas, Inc., 4047 Naco Perrin Blvd., Ste. 100 San
Antonio, TX 78217, 210-564-6900, Email: editor@virtialbx.com

00210-2
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PARAGRAPH 5.0 — EXAMINATION OF DOCUMENTS, SITE, AND LOCAL CONDITIONS

D. Add the following sub-Paragraph D.1:

1. Area within contract limits is currently restricted. Access for examination is
restricted to times, durations, routes and presence of City authorities, occurring at

the conclusion of the Prebid Meeting or as otherwise directed by City Engineer.
See Paragraph 15.0 below.

PARAGRAPH 8.0 — SUBSTITUTION OF PRODUCTS

A. Where Bid Documents specify a specific Product with provision for consideration of
substitutions (or equal), requests for prebid approval of substitutions will be considered
from Bidders only if received by Project Manager 10 days or more prior to Bid Date.

B. Requests for substitutions must provide complete information in order to determine
acceptability of the Products, in accordance with provisions of Document 00700 - General
Conditions.

C. The City will consider requests for substitutions and, if approved, will issue an Addendum.

Bidder shall base its Bid only on substitutions approved in Addenda. Substitutions, not
listed in an Addendum, are not allowed.

D. Bidder shall include in its Bid, costs of substitutions approved by Addenda.]

PARAGRAPH 9.0 — PREPARATION OF BIDS
Add the following sub-Paragraph | to this Paragraph:

l. For math errors the City encounters in analyzing Bids, the following guidance will be

used:

In the event of a conflict between: The Bid Price is:

1. Individual Unit Price and Individual Unit Price times
Extension of that Unit Price Estimated Quantity

2. A Unit Price extension and Sum of all Individual Unit Price
total of Unit Price Extensions Extensions

3. Individual Alternate and Sum of all Individual Alternates
total of Alternates

4, Individual subtotals for Sum of Individual subtotals for
Stipulated Price, Base Unit Stipulated Price, Base Unit
Prices, Extra Unit Prices, Prices, Extra Unit Prices,

00210-3
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Contractor Bonus, Contractor Bonus, Cash
Cash Allowances, Allowances and Alternates
and Alternates; and the Total
Bid Price

PARAGRAPH 10.0 — BID SUBMISSION

Add the following sub-Paragraph A.1 to this Paragraph:

A. Add the following sub-Paragraph A.1:

City  will utilize  online bidding services via CivCast at
https://wwwcivcastusa.com/bids. Electronic Bids are due at 10:30 a.m., local time
on August 10, 2023. Follow submittal instructions on https://www.civcastusa.com/.
Hard Copies will not be accepted for this Bid Submission. Bids will be opened,
and the Bid Results will be posted on Civcast on Bid Date. Bid Results will not be
read out loud by City Secretary but may be read aloud utilizing Microsoft Teams
as noted in the Solicitation.

PARAGRAPH 12.0 - SUBCONTRACTORS AND SUPPLIERS

C. Refer to Document 00800HUD — Supplementary Conditions for the Project funded by
HUD grant.

PARAGRAPH 15.0 — PREBID MEETING

Add the following sub-Paragraph A.1 to this Paragraph:

A. Add the following sub-Paragraph A.1:

.

A Prebid Meeting will be held at 10:30 AM on Tuesday, August 01, 2023, on
Microsoft Teams. Call In: 1+936-755-1521, Phone Conf. ID: 305 366 017#; or MS
Team ID: 252 004 623 151, Passcode: sSJWBB.

END OF DOCUMENT
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PART 1

1.01

1.02

Section 1110
SUMMARY OF WORK

GENERAL

SECTION INCLUDES

Summary of the Work including work covered by Contract Document, work by the
City, City-furnished products, cash allowances, work sequence, future work,
Contractor use of Premises, warranty, special conditions for substantial completion
and City occupancy.

WORK COVERED BY CONTRACT DOCUMENTS

A. Work of the Contract is for construction of a new stormwater detention basin adjacent

to Fondren Diversion Channel (HCFCD Unit D140-00-00) north of Belfort Avenue
as shown on the plans. The basin is approximately 400 ft. x 1,600 ft. x 19 ft. deep
with 3:1 side slopes and an approximate storage volume of 198.1 acre-feet. A 30-foot
wide perimeter access will be provided at the top of the basin with access on Gallo
Drive from Belfort Ave. The work includes establishment and maintenance of
stormwater pollution control measures; establishment and maintenance of traffic
control measures; protection of trees to remain in place; demolition of existing cell
tower, demolition of existing building slabs, pavement, sewers, and storm drains;
clearing and grubbing of vegetation including removal of existing trees not
designated to remain ; basin excavation; installation of concrete inlet weir structure ;
installation of pilot channels; installation of outfall pipe with floatables trash rack
inlet, manhole, and flap gate outlet ; installation of backslope interceptor drains;
reconstruction of existing bike path adjacent to new weir; placement of perimeter
road base and surfacing; and hydroseeding.

Detailed scope of work

1. Mobilization of all labor materials and equipment to the site necessary for the
construction of the project.

2. Establishment and maintenance of traffic control measures including flagging.

3. Establishment and maintenance of stormwater pollution control measures and
site restoration following construction.

4. Groundwater control for open-cut construction as required due to rain events.

5. Protection of trees and other vegetation designated on the project plans to
remain in place, inclusive of construction of root pruning trenches, installation

01110-1
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10.

11.

12.

of tree protection fencing, and watering during construction. Includes
coordination with City of Houston arborist to survey trees and confirm trees
that can remain in place. Protection of trees shall be performed prior to
commencement of clearing and grubbing.

Demolition of former storage and library sites, including removal of building
foundations and slabs, concrete paving, storm drains, sanitary sewers, sanitary
manholes, wrought iron, wood, and chain link fencing and posts, stormwater
inlets, concrete sidewalk, concrete pavement, and all other appurtenances,
structures, and obstructions on parcel , including dust abatement measures.

Demolition of cell tower site, including removal tower structure, fencing,
storm drain inlets, and all other appurtenances, structures, and obstructions on
parcel , including dust abatement measures.

Plug opening in existing manhole following sanitary sewer removal.

Clearing and grubbing to remove and dispose of all vegetation, trees, rubbish,
debris and other objectionable matter from within the project limits as shown
on the plans. Clearing and grubbing shall not commence until measures for
preservation of trees designated to remain have been established, and shall be
performed in advance of excavation and grading operations. Payment for
clearing and grubbing shall be inclusive of work described above, including
removal of all tree and trunks in accordance with the specification.

Excavation and grading of ditches, channels, basins, access ramps, and
roadways to the lines and grades shown on the project plans, placement and
compaction of suitable excavated materials as embankment, drying and
disposal of excess excavation, including haulage and tipping fees.

Excavation, testing, removal, and transport of materials in Potential
Pretroleum Contaminated Areas (PPCA) identified in Drawing R-101 the
report prepared by the firm TGE Resourcs Inc,. entitled Phase II
Environmental Assessment Supplemental Report Proposed Spellman
Detention Basin Project, dated May 30, 2023, including sampling and
chemical analysis of representative samples of waste material in locations
identified, excavation of waste material within project excavations to the
design limits or as directed by the Engineer, and disposal of excavated waste
material in accordance with the specifications, all City Ordinances and State
Federal Laws.

Excavation and grading for placement of a 4-foot thickness of suitable select
fill materials on slopes to the lines and grades shown on the project plans,
drying and disposal of excess excavation, including haulage and tipping fees.
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Spellman Detention Basin
WBS No. M-420HUD-005A-4 SUMMARY OF WORK

13.

14.

15.

16.

17.

18.

19.

20.

2.1,

22,

23.

Import, placement as embankment, and compaction of 4-foot thickness of
suitable select fill materials on slopes to the lines and grades shown on the
project plans, and for backfill of excavated waste material as directed by the
Engineer.

Construction of structural concrete inlet weir structure to the lines and grades
shown on the project plans, inclusive of anchor beam and toe down walls,
concrete, reinforcing steel, cement stabilized base, and all other appurtenances
indicated on the project plans.

Construction of structural concrete inlet channel lining to the lines and grades
shown on the project plans, inclusive of concrete, reinforcing steel, cement
stabilized base, drain gravel, and all other appurtenances indicated on the
project plans.

Placement of riprap protection to the lines and grades shown on the project

plans, inclusive excavation, subgrade compaction, and placement of geotextile
fabric.

Construction of concrete pilot channels to the lines and grades shown on the
project plans.

Construction of a concrete floatables outlet structure inclusive of headwall,
trash rack, and concrete access pad to the lines, grades and dimensions shown
on the project plans.

Construction of 36” reinforced concrete outlet pipe to the lines and grades
shown on the project plans, inclusive of all materials and excavation, and
compaction of cement stabilized bedding, flowable fill trench dam, and trench
backfill.

Construction of a 72” precast manhole to the lines and grades shown on the
project plans, inclusive of all excavation, backfill, materials and
appurtenances.

Construction of a 36” concrete outlet headwall to the lines and grades shown
on the project plans.

Installation of a new 36 cast iron flap gate at the outlet headwall as shown on
the project plans.

Construction of 24” corrugated metal pipe backslope interceptor drains to the
lines and grades shown on the project plans, inclusive of all materials, bends,
couplings, excavation, bedding, and compaction.
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Spellman Detention Basin
WBS No. M-420HUD-005A-4 SUMMARY OF WORK

24.

25.

26.

21

28.

Construction of backslope interceptor system, inclusive of drainage swale,
drain inlets and outfall pipes to the lines and grades shown on the project
plans.

Placement of cement stabilized sand for perimeter roads, ramps, reconstructed
bike path, outlet weir, and other areas as desginated on the project plans.
Sand-stablizied base for concrete structures, pipes, and interceptor drains is
incidental to those items of work.

Placement of recycled crushed concrete for surfacing of perimeter roads,
ramps, and other areas as designated on the project plans.

Construction of new concrete bike path on stabilized sand base to the lines
and grades indicated on the project plans, inclusive of all concrete, reinforcing
steel, and other appurtenances necessary for installation of the work.

Hydro-mulch seeding in completed basin as shown on the project plans.

B. Geotechnical Investigation

1.

For bidding and construction purposes, Bidder shall take full responsibility for
interpretation and use of information contained in the Geotechnical

Investigation Spellman Detention Basin, dated December 20, 2021, by HVJ
Associates.

C. Environmental Site Investigation

1.

For bidding and construction purposes, Bidder shall take full responsibility for
interpretation and use of information contained in the following documents :

i. Environmental Site Assessment Report Spellman Detention Basin
Project, dated September 20, 2017, by HVJ Associates, and the
Spellman Detention Pond Phase 1 ESA Update, dated November 30,
2021, by Tetra Tech, Inc.

ii. U.S. Army Corps of Engineers Permit No. SWG-2018-00722;
Nationwide Permit Verification, dated July 25, 2022, submitted by
Halff Associates, Inc.

D. Temporary Field Office (N/A)

E. Project Identification Sign

1.

Refer to 01580 Project Identification Signs for general sign requirements.
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Spellman Detention Basin
WBS No. M-420HUD-005A-4 SUMMARY OF WORK

2. Refer to Plan Drawing C-501 for -specific project sign and HUD
attachment sign dimensions, details, and requirements.

1.03 CASH ALLOWANCES

A. Include the following specific Cash Allowances in Contract Price under provision of
General Conditions Paragraph 3.11:
1. City of Houston (COH) Permits
2. Harris County Flood Control District Mitigation Credits

1.04 ALTERNATES

A. No Alternates included in this project

1.05 CITY-FURNISHED PRODUCTS

A. Ttems Furnished by the City for Installation and final connection by Contractor:
1. No items furnished by the City.

B. Contractor's Responsibilities:
1. Arrange and pay for Product delivery to the site.

2. Receive and unload Products at the site; jointly with the City, inspect for
completeness or damage.

3. Handle, store, Install, and finish Products.

4. Repair or replace damaged items.

5. All other items per the contract documents and technical specifications.
6. Meet all regulatory jurisdiction and City standards and specifications.

1.06 'WORK SEQUENCE

A. Contractor to provide a phased schedule and work plan for review and approval.
Contractor to coordinate construction schedule and operations with the City. The
schedule shall show the following sequence of work.
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Spellman Detention Basin
WBS No. M-420HUD-005A-4 SUMMARY OF WORK

B.

1. Establish project SWPPP Controls, Traffic Control, and Tree Preservation
Measures prior to commencement of construction activities.

2. Complete demolition and removal of all structures and obstructions not
designated to remain in place, including demolition of cell tower, building
slabs, pavements, utilities, fences, and other appertunances prior to other
work.

3. Complete all clearing and grubbing, including removal of trees not designated
to remain in place, before commencement of excavation activities.

4. Perform other construction activites as planned.

Coordination of the Work: Refer to Section 01312 - Coordination and Meetings.

1.07 CONTRACTOR USE OF PREMISES

1.08

1.09

A.

B.

C.

Comply with procedures for access to the site and Contractor's use of rights-of-way as
specified in Section 01145 - Use of Premises.

Construction Operations: Limited to the City's rights-of-way provided by the City and
areas shown or described in the Contract documents.

Utility Outages and Shutdown: Provide a minimum of 48 hours’ notice to the City
and private utility companies (when applicable), excluding weekends and holidays, in
advance of required utility shutdown. Coordinate all work as required.

STREET CUT ORDINANCE

A.

o)

D.

Excavations on or under pavement in the City’s right-of-way must have a permit.
Comply with City of Houston, Texas Ordinance No. 2000-1115 and 2006-595,
ordinances amending Chapter 40 of the Code of Ordinances, Houston, Texas, relating
to excavating in the Public right-of-way. The ordinances may be downloaded from
http://gisapps.houstongims.org/scps2/Form_Downloads.asp.

. Comply with the latest edition of street cut New Pavement Repair and Pavement

Replacement details.

Quantities are included for street cut pavement repair and replacement in applicable
Specification sections for Unit Price contracts.

Include payment for street cut pavement repair and replacement.

WARRANTY

A.

Comply with warranty requirements in accordance with Document 00700 - General
Conditions.
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1.10  ADDITIONAL CONDITIONS FOR SUBSTANTIAL COMPLETION

A. In addition to requirements outlined in Document 00700 — General Conditions, for
Contractor to be substantially complete with the Work and call for inspection by
Project Manager to confirm, the following conditions must be met or completed:

1. All pay items are complete or have been reported.

2. All safety related work, including pavement stripping, signing and
signalization, has been installed.

B. No additional condition described in Paragraph 1.10 may be included in Contractor’s
punch list.

END OF DOCUMENT
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Spellman Detention Basin BUILD HOUSTON FORWARD
WBS No. M-420HUD-005A-4 PROJECT IDENTIFICATION SIGN

Section 01582S

BUILD HOUSTON FORWARD
PROJECT IDENTIFICATION SIGN

The following supplements modify Section 01582 Build Houston Forward Project Identification
Sign. Where a portion of the Specification is modified or deleted by this Supplementary
Specification, the unaltered portions of the Specification shall remain in effect.

PART 1 GENERAL
1.02 DELIVERY AND HANDLING - Replace paragraph 1.02.A with the following paragraph.

A. Contractor procures and install signs at locations dictated in the Drawings
unless otherwise specified by Project Manager at pre-construction meeting.

1.04 MEASUREMENT AND PAYMENT - Replace paragraph 1.02.B with the following
paragraph.

B. Payment for the work performed and material furnished in accordance with this item
will be paid for “Build Houston Forward Identification Sign” of the size specified. The
price is full compensation for furnishing, installing and maintaining new signs and
removal at the end of the project. Cost of associated for Aluminum plate, posts,
footings, and miscellaneous mounting hardware will not be paid for directly but is to be

included in the unit price bid for installation of each Build Houston Forward project
identification sign.

PART 2 PRODUCTS
2.02 FABRICATION — Delete Paragraph 2.02 A to E and Replace with the following

A. Sign Construction: Construct signs of new materials in accordance with Standard Detail
provided at the Pre-construction Conference.

B. City of Houston Project Manager submit the Sign Intake Form to Build Houston Forward
Sign Coordinator 21 days before project Commencement.

C. Build Houston Forward Sign Coordinator shall provide content, layout, lettering style,
lettering size, and colors for fabrication. The Sign Coordinator provides abbreviated
project name, convert Construction Start and Completion Dates, produce QR-Code for
the sign, and send completed form to the Project Manager.

D. The Contractor furnish Aluminum plate, prepare the sign with approved project sign
information, and install the sign per approved sign submittal.
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CITY OF HOUSTON BUILD HOUSTON FORWARD
2022 GENERAL REQUIREMENT PROJECT IDENTIFICATION SIGNS

PART 1
1.01

A.

1.02

1.03

PART 2

2.01

SECTION 01582

BUILD HOUSTON FORWARD
PROJECT IDENTIFICATION SIGNS

GENERAL

SECTION INCLUDES

Project identification sign description.
Project sign installation.

Maintenance and removal of Projectsign.
DELIVERY AND HANDLING

Contractor to pick-up signs and install at locations dictated in the Drawings unless otherwise
specified by Project Manager at pre-construction meeting.

SUBMITTALS
Submit Shop Drawings under provisions of Section 01330 - Submittal procedures.

The shop drawing should include size of the proposed Aluminum sign plate and the signpost
detail applicable for the project.

MEASUREMENT AND PAYMENT

Payment for this item will be measured by each “Build Houston Forward Identification Sign”
installed and maintained at the project site.

Payment for the work performed and material furnished in accordance with this item will be
paid for “Build Houston Forward Identification Sign” of the size specified. The price is full
compensation for picking up sign from the sign shop, installing and maintaining new signs
and hardware, and then returning each sign plate back to the sign shop at the end of the
project. cost of associated posts, footings, and miscellaneous mounting hardware will not be
paid for directly but is to be included in the unit price bid for installation of each Build
Houston Forward project identification sign.

PRODUCTS
SIGN MATERIALS

Structure and Framing: Use new signmaterials.
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CITY OF HOUSTON BUILD HOUSTON FORWARD
2022 GENERAL REQUIREMENT PROJECT IDENTIFICATION SIGNS

1. Signposts / Tubing:

a. Steel post shall conform to the standard specification for hot rolled carbon
sheet steel, structural quality, ASTM designation A570, Grade 50. Average
minimum yield strength after cold forming is 60,000 psi. The cross section of
the post shall be square tube formed steel, carefully rolled to size and shall be
welded directly in the corner by high frequency resistance welding or
equivalent process and externally scarified to agree with corner radii.
Signposts shall be hot dipped galvanized conforming to ASTM A653, G90.

b. 24-inch sign: 1 ¥-inch by 1 %-inch galvanized square perforated signposts
minimum length:

1) Concrete Footing — 140-inch-long post
2) Skid Mounting — 104-inch-long post

3) Pile Driven — 154-inch-long post

4) Surface Mounting — 106-inch-long post

G, 48-inch sign: 1 %-inch by 1 ¥%-inch galvanized square perforated signposts
minimum length:

1) Concrete Footing — 125-inch-long post

2) Skid Mounting — 89-inch-long post

3) Pile Driven — 139-inch-long post

4) Surface Mounting — 91-inch-long post
2. Skid Mounted Signs:

a. Use for projects with noncontiguous locations where work progresses from
one location to another.

b. Secure skid structure to withstand a 60 mile-per-hour wind load to the face or
back of sign using stakes, straps, or ballast. Contractor shall be responsible

for security of signs at each site.

g, Where sign supports require the use of weights to keep from turning over, the
use of sandbags with dry, cohesionless sand should be used.

d. The sandbags shall be tied shut to keep the sand from spilling and to maintain
a constant weight.
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CITY OF HOUSTON BUILD HOUSTON FORWARD
2022 GENERAL REQUIREMENT PROJECT IDENTIFICATION SIGNS

2.02

e. Rock, concrete, iron, steel, or other solid objects shall not be permitted for use
as sign support weights.

f. Sandbags should weigh a minimum of 35 Ibs. and a maximum of 50 Ibs.

g. Sandbags shall be made of a durable material that tears upon vehicular
impact. Rubber (such as tire inner tubes) shall NOT be used.

h. Sandbags shall only be placed along or laid over the base supports of the
traffic control device and shall not be suspended above ground level or hung
with rope, wire, chains or other fasteners. Sandbags shall be placed along the
length of the skids to weigh down the sign support.

1. Sandbags shall NOT be placed under the skid and shall not be used to level
sign supports placed on slopes.
3. Fasteners:
a. Galvanized steel.

b. Attach sign to posts with 5/16-inch by 3-inch hex head bolts and secure with
hex nylon locknut and split lock washers.

e Bolts to connect perforated metal tubes shall be 3/8-inch by 3-inch grade 8.

d. Bolts to connect square perforated tubing cross brace on 48-inch sign shall be
3/8-inch by 4 Ys-inch grade 8 bolt.

e. Cover hex heads with white reflective film or paint to match sign background.

FABRICATION

Sign Construction: Construct signs of new materials in accordance with Standard Detail
provided at the Pre-construction Conference.

1. Aluminum sign plate, reflective sign sheet, and sign preparation to be
performed by City of Houston Sign Shop.

City of Houston Project Manager submit the Sign Intake Form to Build Houston Forward
Sign Coordinator 21 days before project Commencement.

Build Houston Forward Sign Coordinator shall provide content, layout, lettering style,
lettering size, and colors for fabrication. The Sign Coordinator provides abbreviated project
name, convert Construction Start and Completion Dates, produce QR-Code for the sign, and
send completed form to City of Houston Sign Shop.

City of Houston Sign Shop will notify the Project Manager to schedule a pickup when the
sign is ready for project use.
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CITY OF HOUSTON BUILD HOUSTON FORWARD
2022 GENERAL REQUIREMENT PROJECT IDENTIFICATION SIGNS

E.

PART 3

3.01

As notified by the Project Manager, the Contractor shall pick up sign from sign shop,
transport to the project site and install the sign per approved sign submittal.
EXECUTION

INSTALLATION

Install Project identification signs within seven days after Date of Commencement of the
Work.

Sign Placement: Erect signs at locations shown in Drawings unless otherwise designated by
Project Manager at pre-construction meeting. Position sign so it is fully visible and readable
to the general public.

1= Provide one sign at each end of a linear Project involving paving, overlay,
sewer line, storm drainage, or water main construction located in rights-of-
ways.

2. Provide one sign for site or building construction Contracts.

3. Provide one sign at each site for Contracts with multiple sites.

4. Sign Relocation: As work progresses, relocate signs if directed by Project

Manager in writing. Include cost for one relocation of post-mounted signs in
Contract Price. Subsequent relocations, if directed by Project Manager in
writing, will be subject to Change Order.

Erect sign level and plumb.
The square end of the post shall not be modified or pointed.

When signpost installation is required over building basements, bridges and cavities, an
ASTM A-536 Grade 65-45-12 Ductile Iron surface mounting sign base shall be used. The
base shall be connected to the surface with four 0.56-inch diameter holes and 8-inch by Y-
inch screws. The neck of the flange shall have inside dimensions of 2.06-inch by 2.06-inch
with a thickness of 0.75-inch and be connected to the signpost with hex nylon insert locknuts
(NE), Grade 8, yellow zinc plated.

For concrete footing installations:

1. Anchors shall be anchored in a minimum of one cubic foot of class “C”
concrete, 34 inches deep, with a 6 inch long, % inch diameter pin inserted
through the pre-drilled hole 3 inches from the bottom of the square anchor
stub.

2. If mounted on posts in concrete footings stabilize posts to minimize lateral
motion.
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2022 GENERAL REQUIREMENT PROJECT IDENTIFICATION SIGNS

3. Leave a minimum of 9 feet of post above existing grade for mounting of 24-
inch sign, and 8 feet of post above existing grade for mounting 48-inch sign.

G. Where the pole installation requires surface mounting, an ASTM A-536 Grade 65-45-12
Ductile Iron surface mounting sign base shall be used. The base shall be connected to the
surface with four 0.56-inch diameter holes and 8-inch by %-inch screws. The neck of the
flange shall have inside dimensions of 2.06-inch by 2.06-inch with a thickness of 0.75-inch

and be connected to the signpost with hex nylon insert locknuts (NE), Grade 8, yellow zinc
plated.

H. If mounted on posts and pile driven, set posts a minimum of 4-feet below grade and stabilize
posts to minimize lateral motion.

L. If mounted on skid mounts:

1. 24-inch sign — install post into tee section and secure with nut and bolt
assembly. Install tee section into base of tee section and secure with nut and
bolt assembly.

2. 48-inch sign — install both posts into tee sections and secure with nut and bolt
assembly.

3.02 MAINTENANCE AND REMOVAL

A. Keep signs and supports clean and neat looking throughout contract duration. Repair
deterioration and damage.

B. Contractor to return sign to City Sign Shop upon project completion.

. Completely remove signs, framing, supports, and foundations upon completion of Project.
Restore area to a condition equal to or better than before construction.

END OF SECTION
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